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Social Changes and the Trust Business 


HE recent political expression of 

public opinion, following upon the 
flood-tide of new or supposedly new 
economic and social doctrines, has raised 
a question of particular moment to the 
propertied classes. Is America simply 
giving vent to convalescent pains which 
will leave our economic structure funda- 
mentally unchanged when “prosperity” 
makes its return engagement, or is there 
a major revolution of philosophy which 
portends the passing of the “old order’? 
Dr. James Rowland Angell, president of 
Yale University, phrases the quite prev- 
alent opinion that apparently. 


“We must resign ourselves to a far 
completer socialization of our resources 
and methods than heretofore, a larger 
surrender of that individual privilege 
which we have been accustomed to re- 
gard as our intrinsic right as citizens.” 


Eighty years ago, Lord Macaulay ob- 
served, as to England, that: “Distress 
everywhere makes the laborer mutinous 
and discontented and inclines him to lis- 
ten with eagerness to agitators who tell 
him that it is a monstrous iniquity that 
one man should have millions, while an- 
other cannot get a full meal. In bad 
years there is plenty of grumbling here 
and sometimes a little rioting. But *** 
the bad time is got over without robbing 
the wealthy to relieve the indigent. The 
springs of national prosperity soon begin 
to flow again; work is plentiful; wages 
rise and all is tranquility and cheerful- 
ness. Through such seasons,” he said, 
“the United States will have to pass.” 
But it was his conviction that, because 
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the majority is our government, it has 
the rich, as a minority, absolutely at its 
mercy. 

There is one great distinction upon 
which may hinge the direction of our 
future development. The democracy of 
our political organization has long been 
recognized as such, and has appealed, 
with such power as we have recently seen 
demonstrated, to the great majority of 
the people. What the public has not seen, 
and what few have taken the pains to 
point out, is that there is as much and 
even more democracy in our business or- 
ganization. Our business leaders, like 
our political ones, were elected by the 
people. In the one case our choice was 
exercised through the ballot—in the oth- 
er through a dollar of purchasing power. 

The present general reliance on govern- 
ment to solve economic problems arises 
from two major seeds—the betrayal of 
the public confidence by a few of our 
lime-lighted business men and financiers, 
and the fact that recovery has been ac- 
complished during the period when poli- 
tics held the spotlight and took practi- 
cally entire credit for the regeneration of 
business. If the public trust is again to 
be lodged with the business and profes- 
sional leaders, they must, apparently, 
take the bit in their mouth and broadcast 
the idea and the proof of the democracy 
of their institutions. 

It should be obvious that our industries 
depend, for their self-preservation and 
increased reward, upon maintaining and 
building ever higher the general stan- 
dard of living—on a wide base of social 
welfare. 
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There is no suggestion that Business 
leadership displace Political; it is essen- 
tial, rather, that they align themselves 
together for the preservation of true 
Democratic principles against the “isms.” 
The idea that they are antagonistic has 
perhaps largely arisen out of publicity 
emanating from the charges of so-called 
“investigating” committees, bombastic 
insinuations and“ maudlin eloquence, 
which, like “fleas that keep the dog busy,” 
have undermined popular confidence in 
honest and.able business executives. 


Private capitalism has afforded greater 
benefits to the people than has any other 
“system”, and the trust institutions will 
increasingly help to provide a greater de- 
gree of economic security by directing 
the employment of funds into socially 
useful enterprise and away from waste- 
ful, anti-social activities. There is ac- 
tually a striking parallel of interest and 
obligation between those who have been 
invested with a national trust, as politi- 
cal leaders, and those whose profession is 
the trust relationship. It is not too much 


to expect that those political leaders who 
have been acute enough to recognize a 
deep current of public sentiment, should 
be able to recognize dangerous excesses 
and call the turn before injustice is done 
to any class or any sound principle of 


economic brotherhood, and encourage 
building rather than levelling. 


Of far more importance to the con- 
servation of estates and trusts than the 
study of investment trends and statistics 
or other operating procedure, are the ef- 
fects of popular philosophy affecting pri- 
vate property rights and obligations. Al- 
luring doctrines of wealth without work 
and of security without saving, to be ac- 
comlished by legislative miracle-making 
and distribution of existing wealth, have 
gained a strong foothold. However, popu- 
lar attributing of better business condi- 
tions to government enterprise makes 
that government rely upon a continuation 
and extension of good business. 


The eminent historian, James Truslow 
Adams, in a recent letter, clearly depicts 
a trend which may greatly affect the 
future of trust business, if not corrected 
by constructive, united action: 
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“One thing seems to me certain and 
that is that the trend in the future will 
.be toward a greater and greater limita- 
tion of the rights of personal property 
as we have understood them in the past. 
Of course, this has been a gradual move- 
ment for several generations, as recog- 
nized in the railroad, utility and other 
fields, which are considered to be tinged 
with a public interest ....I am also 
pretty sure that inheritance will be more 
and more limited and taxation increased.” 
As property rights are an inalienable 
and essential part of “human” rights, 
the trust men of America have in their 
keeping the highest possible responsibil- 
ity for social welfare. Their’s is a busi- 
ness descended from the most natural 
and noble of human motives—protection 
of loved ones from poverty or depen- 
dence; preservation of the home and 
family as the cornerstone of American 
life. That they have discharged this 
trust with high fidelity, patient courage 
and in the majority of instances, unusual 
ability, cannot be disputed by any one in 
possession of the facts. 

Being on the front line in the defense 
of these rights against misinformed in- 
vidious or dream-lined propaganda, they 
can be counted on to support, profession- 
ally, those charged with the same funda- 
mental duty politically. Industrial and 
business interests must, through their 
leaders, think more than ever before in 
terms, not of individual companies, but 
of their profession as a whole, and how 
each can contribute to social needs and 
objectives. Those who would keep their 
office space in the social edifice must help 
preserve the building, know more of its 
relative location, its foundation and 
framework. 

The fiduciaries occupy a rare vantage 
point for comparison of the injustices of 
as well as blessings of wealth, both to in- 
dividual beneficiaries and the general 
community. They serve no single class. 
People in every walk of life, the man with 
a million and the widow with a mite—all 
have been served with equal interest and 
fidelity. Because of their great diversity 
of human experiences, the expression of 
the trust fraternity could, with great 
practical advantage, be sought in the 
shaping of our socio-economic philosophy. 





A Theory of Commingled Investment 


Uniting Small Funds to Obtain Security and Economy 


LOUIS S. HEADLEY 
Vice President, The First Trust Company of St. Paul, Minn. 


Editor’s Note: With the present tendency toward reduction in the size of 
larger estates, every effort should be made to provide an efficient means 


for protection of small trusts. 


The present discussion points to com- 


mingled trust funds simply as the machinery by which better investment 
facilities are afforded, and outlines a plan for purchase of fractional 
interests in specific bonds by individual accounts as an additional method 
to that offered by participation in the composite trust fund as an entity. 


HE persistence with which men have 

sought a satisfactory method of join- 
ing with others in the investment of 
funds is presumptive evidence of the 
value of concerted action. In union 
there is the possibility of diversification ; 
and in diversification is the best insur- 
ance against catastrophic loss. 


This desire for security through diver- 
sity of investment finds expression in the 
readiness with which men of small means 
buy life insurance or place their funds in 
savings institutions, and with which 
wealthy individuals select their invest- 
ments over a wide field. It explains the 
eagerness with which investors wel- 
comed the investment trust and the ease 
with which, in too many cases, they were 
victimized by the unscrupulous use of a 
sound principle. 


The Quest for a Fiduciary Solution 


Trust companies have been particul- 
arly concerned with the problem. In- 
evitably they become the administrators 
of many small accounts. How can the 
undoubted benefit of diversification be 
provided for these trusts, too small in 
themselves to obtain diversification 
through the purchase of _ individual 
bonds? The answer seems obvious; 
through the purchase, with others, of 
fractional parts of many bonds. 

While, stated in this simple form, the 
Way seems clear, in practice the road 
has proved difficult to follow. Giants 


have appeared of most unexpected pro- 
portions. Great boulders have blocked 
the road. The course from desire to 
realization seems to have been over the 
bad lands of doubt and discouragement 
at every turn. A speaker considering the 
subject before the Mid-Continent Trust 
Conference at Grand Rapids in 1931 said: 
“I feel as if I were trying to solve a 
riddle or find the way out of an intricate 
maze, with each possible outlet blocked 
by technical or practical objections.” 

And yet, despite the obstructions, the 
officials of trust companies have not lost 
sight of the goal, nor on the whole has the 
goal lost its attraction. It was still being 
sought, albeit with frequent recognition 
of the difficulties ahead, at the recent 
Pacific Coast & Rocky Mountain Trust 
Conference in San Francisco. It re- 
mains an adventure worthy of pursuit. 

May it not be that some of the difficul- 
ties are of our own making, and that the 
end will finally be gained by a simple 
path where the more pretentious high- 
ways have failed? 

Important Distinctions of the Plan 

A testator or the settlor of a trust, 
arranging for the administration of 
funds, may adopt any investment plan 
within the law and not contrary to public 
policy which he deems valuable and ap- 
propriate. A trust company engaged in 
the administration of many trusts may 
offer a plan for the purchase of fraction- 
al bonds. If the device appears to the 
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settlor to insure proper care and account- 
ing for his securities and at the same 
time to give him a wider range of invest- 
ments, he may authorize its use. The 
minds of the settlor and trustee may thus 
meet upon a plan. It becomes merely an 
added administrative device. There- 
after the trustee may buy fractional or 
whole bonds as the situation seems to re- 
quire. This simple plan is available to 
trusts already in operation where the set- 
tlor is in position to authorize its use, 
and to future testators and settlors who 
may wish to adopt it. 

A number of considerations require 
comment. It will be observed at the out- 
set that we are dealing merely with a 
method of investing funds. Here is no 
new type of security as in Delaware, 
where the common trust fund is listed as 
one among thirteen authorized invest- 
ments. It is simply a plan. Just as a 
settlor may authorize the purchase of cer- 
tain types of securities, or may require 
that they be held in blocks which shall 
not exceed a certain amount, so he may 
authorize the purchase for his trust of 
fractional rather than whole bonds. 


As fractional bonds are not available 
on the market, machinery must be pro- 
vided by the trustee for their acquisition, 
administration, and liquidation; but be- 
yond the first authorization, the machin- 
ery has to do solely with administration 
and is without bearing upon the nature 
of the investment or the theory upon 
which it is made. In this simple device 
there is no contravention of law, and ap- 
parently nothing contrary to public pol- 
icy. It involves merely an authorization 
on the part of the settlor and provision 
by the trustee of machinery to make its 
accomplishment possible. It may be put 
in operation even where two or three 
have authorized its use. 


No New Entity Created 


The plan does not involve the creation 
of any new entity. There is no corpora- 
tion whose bonds and stocks are owned 


by the participants. There is no declara- 
tion of trust on the part of the trustee. 
In reality there is no “common trust 
fund” in which each account participates 
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and against which certificates are issued. 
The fractional bonds are owned and ad- 
ministered under the several trust agree- 
ments which have adopted the plan. The 
ownership is individual and complete. 

It is not possible, of course, to put frac- 
tional bonds in the several portfolios. In 
practice whole bonds are kept in a sep- 
arate envelope, but this is merely a phy- 
sical necessity and in no sense creates a 
new entity or a separate fund. 

All of this goes to the very heart of the 
plan. Where a corporation is organized, 
or a trust is declared, a new thing comes 
into being. A corporation clearly is a 
separate entity. A trust looks like one. 
With participating certificates and the 
trappings of a company it takes on the 
appearance of an association or corpora- 
tion, and for purposes of taxation and 
regulation might be regarded as such. 
While separate taxability of common 
trust funds has been disavowed by the 
Federal Government, the situation in the 
states still remains uncertain. 

Fractional ownership of securities, 
however, creating no new entity, involv- 
ing no “common fund” or certificates of 
participation, so far as I am aware, has 
never been regarded as an association or 
otherwise than as a convenient method of 
investing funds. Its simplicity is its 
greatest strength. 


Administrative Features 


Thus freed of the implications which 
an association involves, the trustee pro- 
ceeds with the administration of its 
trusts in the usual way. It buys many 
fractions which in the aggregate consti- 
tute a number of whole bonds. Obvious- 
ly, there must be uniformity in the types 
of securities authorized. This is pro- 
vided in the standard authorization. Per- 
haps the first plan should confine the trus- 
tee to interest-bearing securities, but not 
necessarily of the types authorized by 
statute for trust funds. Mortgages may 
be included although the wise trustee will 
limit their use because of lack of liq- 
uidity. 

A subsequent plan may authorize the 
purchase of shares of stock for use in 
accounts which adopt it, but caution is 
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suggested here. We are treading on new 
ground. Shares can be bought in small- 
er units than mortgages or bonds. Di- 
versification is more easily possible. The 
need for fractional holdings is less; the 
dangers are greater. An unfortunate 
experience here might bring the entire 
plan into disrepute. So at the outset we 
suggest use of a plan which calls for se- 
curities promising a certain income. 

Operating under this plan, many ques- 
tions which are asked about common 
trust funds seem irrelevant, or the an- 
swers seem obvious Thus, what yield 
may be expected from a common trust 
fund? As well ask, what yield may be 
expected from a living or testamentary 
trust? In each case it depends upon the 
type and quality of securities purchased. 
The yield on fractional bonds bought un- 
der the plan is no more and no less than 
on bonds bought in their entirety. No 
more, for the reason that the yield on 
fractional bonds can be no greater than 
on the same bonds bought in full units; 
and no less, as the trustee makes no 
special charge for this service. 

The trust which participates in the 
plan has not bought a single investment 
of a new type with an interest rate fixed 
by agreement or by formula. Rather, it 
has bought a number of fractional bonds, 
at varying prices and on different bases. 
It receives what the individual bonds re- 
turn; the cost is no more, for the pur- 
chase of a fractional bond is not con- 
sidered a special service. The trustee is 
compensated in the usual way. 

Tax questions are simply answered by 
reference to the same considerations. 
There is no separate entity and therefore 
no taxable unit. This seems entirely 
sound in theory and thus far is true in 
practice. Current income and capital 
gains and losses are dealt with in the in- 
‘dividual trusts and on the same basis as 
for whole bonds. It is difficult to un- 
derstand how it could be otherwise. 


Liquidation of Interests and Defaulted 
Bonds 


What happens, it may be asked, when 
an account is closed? Who buys its 
units? The answer is, no one, for only 
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in an accounting sense do units exist. The 
fractional bonds are bought by the other 
trusts participating in the plan. It often 
happens that these trusts, whether newly 
adopting the plan or already parties to it, 
have funds with which to accomplish the 
purchase. Otherwise fractions sufficient 
to constitute a whole bond are sold as a 
unit on the market and the proceeds are 
used to buy the fractions of the retiring 
trust. As a result the fractional owner- 
ship of the remaining bonds may be 
somewhat changed. 


If no new money comes in the fraction- 
al ownership of each trust in the remain- 
ing bonds is slightly increased; if incom- 
ing and outgoing monies are identical the 
interests remain the same; if more mon- 
ey comes in than goes out the diversifica- 
tion is increased. In no case, of course, 
does the trustee buy or sell for its own 
account, and such reprehensible practice 
is no more necessary for the practical 
handling of fractional investments than 
where dealing with whole bonds. 

For effective administration certain 
practices have to be agreed upon in ad- 
vance. These are all contained in the 
plan adopted by the participating trusts. 
Thus it is recognized that stated times 
must be fixed when the plan will open to 
let in new money or to release old. These 
may be at monthly or quarterly periods. 
Any account terminating within the pe- 
riod, by agreement, must wait until the 
next accounting date for the liquidation 
of its fractional bonds. The trust as to 
those fractions is merely continued until 
that date without hardship to anyone. 

Clearly, a trustee must not buy a new, 
or greater interest in a defaulted bond 
for any of its accounts. Accordingly it 
is provided that should a bond default it 
must be segregated and thereafter liquid- 
ated or dealt with solely for the accounts 
which then own it. This situation, how- 
ever, should seldom, if ever, arise in a 
well operated plan. In the company 
which is particularly in mind in writing 
this article, the securities purchased are 
only of the highest grade. They are re- 
viewed frequently and studied with the 
greatest care. Only liquid bonds of con- 
tinuing high quality are retained. This 
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would tend to be the practice of any care- 
ful trustee, both for the security of the 
accounts and for its own reputation, as 
the skill of the company in the adminis- 
tration of cash funds will very properly 
be judged by the success of the plan. 


It is ordinarily provided that premiums 
shall not be amortized. This is quite 
necessary from an accounting standpoint. 
A trustee may attempt to balance prem- 
iums against discounts although no put- 
tering nicety here seems necessary or val- 
uable. 


Again for administrative convenience 
only, it is customary to distribute earn- 
ings on an accrual basis. Interest earned 
but not collected is advanced by the trus- 
tee. If default should occur the trustee 
would be reimbursed on the next ac- 
counting date from other interest; and on 
retiring accounts a sufficient amount is 
withheld, by agreement, until all advance- 
ments have actually been collected. 


Considerations Prerequisite to Use of Plan 


In the foregoing no attempt has been 
‘made to describe the accounting machin- 
ery which is necessary for handling frac- 
tional bonds. To do so would confuse the 
main purpose of this article. It is enough 
to say that adequate accounting is entire- 
ly possible. The important thing is to 
evolve at the outset and throughout to 
cling to an exact conception of what takes 
place when funds are mingled in the man- 
ner here set forth. The plan involves no 
corporation or separate trust or new en- 
tity. It is not a new type of security to 
be bought, but merely a method of in- 
vesting to be adopted. It is purely a ser- 
vice device in the administration of or- 
dinary trusts. It appears to be the sim- 
plest of the methods yet developed for se- 
curing the benefits of diversification for 
small accounts. It offers no promise of 
increased income or speculative profit to 
the trust, or of additional earnings to the 
trustee. If the administrative savings 
on the one hand balance additional cost 
on the other, itis enough. The plan may 
then be inaugurated without added ex- 
pense to the trustee. If improved prac- 
tice results in reduced administrative 
costs, it will be fortunate, for the plan 
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will then have the double advantage of 
increased service to the trust at lessened 
expense to the trustee. There is already 
evidence that this is not beyond possibil- 
ity. 

Special attention has been centered on 
commingled investments by the recent 
revenue measure which declares that 
common trust funds shall not be regarded 
as associations for tax purposes. This 
removed a serious barrier which had 
blocked the use of the more complicated 
plans, and at the same time released a 
flood of speculation as to the extent to 
which the plan might eventually be used. 
A word of caution seems in order. There 
is no occasion for haste: “Wisely and 
slow, they stumble who run fast.” 

The plan, whatever its form, is still in 
the experimental stage. Unforeseen dif- 
ficulties may yet arise which will prove 
its undoing. If they appear, it is pre- 
dicted that they will involve the admin- 
istration rather than the theory of the 
plan; such things as the retention of de- 
preciated bonds and the sale of the more 
liquid securities to care for retiring ac- 
counts; the purchase of mortgages which 
cannot readily be sold; or the wholly il- 
legal, if not criminal, use of the fund as 
a dumping ground for distress securities 
in other accounts. Such practices, of 
course, are possible, for a time, in any 
account. Whether the temptation and 
the opportunity may be greater with 
commingled funds is the question. The 
liability of the trustee and the probabil- 
ity of detection of misfeasance or mal- 
feasance seem equally great in either 
case. But until these facts are thor- 
oughly understood, and unless a trustee 
recognizes that its duties and responsi- 
bilities with respect to fractional bonds 
and whole bonds are the same, the plan 
should be used with caution. 


Possibilities of Wider Service with Profit 


But with full recognition of these 
principles does the common trust fund, if 
the expression is to be used, appreciably 
widen the field for fiduciary service? The 
trust device is useful in certain circum- 
stances and not in others. Frequently an 
outright gift of a small amount to a cap- 
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able beneficiary, or the purchase of an 
annuity, or a deposit in a savings ac- 
count, will accomplish every purpose the 
donor has in mind. The administration 
of a trust ordinarily involves some addi- 
tional expense. That the use of a com- 
mingled investment plan will remove the 
differential has not yet been demon- 
strated. And yet it often happens that 
the purposes of a testator or settlor can- 
not be effected except through the me- 
dium of a trust. To meet these situa- 
tions it is the clear duty of the trust 
companies of the country, as well as their 
fair opportunity for new business and 
public approbation, to devise ways in 
which comparatively small funds can be 
administered with advantage to their 
beneficiaries and with profit to them- 
selves. In this field some method of 


F H A Regulations on Trustees 
of Insured Mortgages 


Of interest to corporate fiduciaries are 
several provisions of the newly revised 
Administrative Rules and Regulations of 
the Federal Housing Administrator for 
Mutual Mortgage Insurance. They 
have been devised in connection with the 
trust fund plan for investment in mort- 
gages insured under the National Hous- 
ing Act. 

Section I (5) of the Rules states: 


“Approval as a mortgagee under this 
Section, of a banking institution or trust 
company which is subject to the inspec- 
tion and supervision of some govern- 
mental agency, shall be deemed to con- 
stitute approval of such institution or 
company when lawfully acting in a fidu- 
ciary capacity in investing fiduciary 
funds which are under its individual or 
joint control. Any instrument creating 
such fiduciary relationship shall be irre- 
vocable or shall provide that upon termi- 
nation or distribution, any insured mort- 
gages held in the fiduciary estate shall 
be disposed of to a mortgagee approved 
under this or the succeeding section.” 


Article VII (2) of the Regulations 
provides: 
“The contract of insurance shall ter- 
minate upon the happening of either of 
the following events: 
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mingling investments promises to be 
useful. The expense of investment and 
review service on commingled funds, and 
of certain administrative processes, 
should be less than on wholly separate ac- 
counts; other administrative costs will 
remain. But if through a refined prac- 
tice, the sum of these two can be reduced 
and brought within a figure which is not 
prohibitive for small trusts, the common 
fund may have a social value of wide im- 
portance. Experience in its use is not 
yet sufficient to justify the solicitation of 
small accounts in the hope of profit from 
their administration. It is sufficient to 
indicate that the small trusts which a 
trust company is obliged to handle may 
be administered with less expense and 
greater efficiency through commingled 
rather than separate portfolios. 


(a) the acquisition of the insured 
mortgage by, or the pledge thereof to, 
any person, firm, or corporation, public 
or private, other than an approved 
mortgagee, whether individually or in 
trust for another; provided, that this 
subsection (a) shall not be applicable 
to a mortgage acquired or held by an 
approved mortgagee, which is a bank- 
ing institution or trust company in- 
spected and supervised by some gov- 
ernmental agency for a trust held or 
administered by it in a fiduciary capa- 
city, as long as such fiduciary relation- 
ship shall remain in effect; 

(b) the disposal by an approved 
mortgagee of any partial interest in an 
insured mortgage or group of insured 
mortgages (whether to another ap- 
proved mortgagee or otherwise) by 
means of a declaration of trust, or by 
a participation or trust certificate, or 
by any other device.” 


New Billion-Dollar Bank 


The ranks of billion-dollar banks now in- 
clude the First National Bank of Chicago 
which reported total resources of $1,001,- 
242,022, as of September 30. This addition 
brings the number of such banks to seven, 
the others being: Bankers Trust, Chase, 
Guaranty Trust and National City Bank, of 
New York, Bank of America, California, and 
Continental [Illinois National Bank and 
Trust Company, Chicago. 
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It’s Our Job to Manage 
Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 

. . sells no securities. Its entire 
personnel is dedicated to a single 
purpose—the care and manage- 


ment of the property of its clients. 


CiTy BANK FARMERS TRUST COMPANY 


Chartered 1822 
22 William Street—New York 


Member of the Federal Deposit Insurance Corporation 
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A Few Phases of a Subdivision Trust 


Essential Requirements in Drafting and Administration 


CHARLES I. BAKER 
Trust Officer and Counsel, Title Insurance & Trust Company, Los Angeles 


Editor’s Note: The present discussion concerning the problems of the 
trustee in handling subdivision trusts is of particular interest in view of 
renewed real estate activity and offers practical analyses based on actual 


experience in administration. 


Drafting requirements. liabilities and the 


schedule of fees are set forth herein, and are suggestive of a trust institu- 


tion service receiving increased attention in several States. 


General com- 


ment on this subject is also found in § 250 of Bogert on “Trusts and 


Trustees.” 


UBDIVISION trusts still play an im- 

portant part in the trust business as 
administered in Southern California. 
The subdivision setup has been more ex- 
tensively used here than elsewhere. For 
instance, the subdivision form of trust 
has been used in the development and 
sale of lots at the seaside, mountains and 
desert lands, as well as lots for indus- 
trial and residential purposes. 

The most essential factor that brought 
about the use of the subdivision trust 
was that the purchaser desired absolute 
assurance that he would receive a deed 
to the property he was purchasing if, as 
and when the payments were made. With- 
out any reflection whatsoever upon the 
promoter, the corporate trustee was se- 
lected to deliver the deed, so the pur- 
chaser could be absolutely assured that 
he would receive a clear title to his prop- 
erty. 

While the depression did not complete- 
ly obliterate the use of the subdivision 
trust, it did however prevent the exten- 
sive development of the subdivision trust, 
for the public was not buying real es- 
tate as they did prior to 1929. 

According to the public records of Los 
Angeles County, the number of new sub- 
division trusts are as follows: 


While all of the new subdivision trusts 
are not handled by corporate trustees, 
however, the corporate trustee is the 
prevailing agency generally used. 


Protection Against Rescission Suits 


In the management and administration 
of subdivision trusts, one of the greatest. 
problems has been to face rescission suits 
from purchasers of lots who relied upon 
false statements and representations of 
the salesmen that were not within the 
purview of the Agency appointment. In 
such cases, as long as there are sufficient 
assets in the trust to pay for such ac- 
tions, in the event they are held against 
the trustee, why naturally there is no li- 
ability, but the question is more serious 
where all lots in the subdivision have 
been sold out, the money distributed, and 
the beneficiaries under the trust are not 
financially responsible. 


To avoid such situations, the trustee is 
compelled to retain sufficient assets, 
which must be an ample amount, depend- 
ing upon the facts, to cover such items, 
and to use great discretion in selecting 
the sales agent of the tract. 


In a*majority of the cases, the rescis- 
sion suits are handled by an attorney for 
the sales agent for the tract, who gener- 
ally satisfies the purchaser by returning 
the purchase price, or adjusting the price 
of the lot. However, the trustee should 
see that a proper clearance is obtained. 
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Contract for Improvements 


The trustee must be assured that all 
of the improvements are in the tract and 
fully paid before sales are allowed to be 
made. For instance, it is necessary that 
all streets, sidewalks, water, electricity, 
gas and other public utilities are on the 
tract and available to purchasers. Most 
of the trustees now require that, after 
an engineer has inspected the property 
‘ and made his estimate of the cost of the 
improvements, the promoters of the tract 
deposit sufficient cash to take care of the 
costs of the improvement. If the trus- 
tee enters into the contract for the im- 
provements, the contract should of course 
be executed by the trustee in its trust 
capacity. 

Likewise it is necessary to obtain pub- 
lic liability insurance, workmen’s com- 
pensation insurance and other forms of 
liability insurance that can be obtained, 
depending on the nature of the improve- 
ments. While it is true that many of 
the promoters are financially able to take 
care of the cost of improvements, never- 
theless it is deemed advisable that the 
trustee have the money on hand to pay 
the expenses. Otherwise the trustee is 
subjected to a possible liability. 


Checking Title, Restrictions and 
Improvements 


The subdivision trust form naturally 
must vary to meet the conditions and the 
kind of property to be subdivided. The 
following are a few of the most essential 
requirements in connection with a subdi- 
vision trust account: 


(a) The corporate trustee should have 
title insurance on the property which is 
to be subdivided. 


(b) The restrictions on the property 
should be such as are readily enforce- 
able and which will protect the pur- 
chasers in the subdivision. 

(c) The map of the subdivision should 
be approved by local officials where re- 
quired, in order that the streets and 
parkways may comply with the rules and 
regulations of any City Planning Com- 
mission and ordinances. 

(d) The improvements should be of 
the quality the sales agent is going to 
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represent, advertise and tell prospective 
purchasers about. 

(e) The form, kind of advertising, 
and pamphlets that are used should first 
be approved by the trustee before they 
are allowed to be used by the press and 
distributed to the public. 

(f) The trustee should insist upon 
paying all of the bills for the improve- 
ments, so each bill and item can be scru- 
tinized and filed away as part of the trus- 
tee’s records. In many instances it is 
necessary to have the manager or bene- 
ficiary of the trust approve all of the 
expenditures. 


Necessary Recitals in Trust Instrument 

(g) Where there is a mortgage or 
trust deed, or bond issue, on the lands to 
be subdivided, a release clause should be 
provided in the instrument forming the 
basis of the encumbrance, so that the 
trustee can get the proper release before 
it is obligated to execute a contract or 
deed to the property. 

(h) A minimum sales price should be 
set up in a schedule applying to each and 
every lot in the tract. The courts have 
held that any violation of fixed prices set 
up in the trust constitutes a breach of 
trust and subjects the trustee to reim- 
burse the trust to the amount of the dif- 
ference between the price fixed in the 
trust and the sale price actually received. 
Consequently it is advisable that a mini- 
mum price schedule be set up on each lot 
as the sales agent naturally attempts to 
get more than the minimum sales price. 

(i) The trust should provide that the 
terms and conditions may be amended 
from time to time on the direction of 
55% to 65% of the beneficial interests. 
If there is no provision for amendment, 
except upon the approval of 100% of the 
beneficial interest, undue pressure may 
be brought upon the trustee to violate 
specifically the terms and conditions of 
the trust. Many times it is impossible 
to get 100% on account of deaths, people 
moving away, and unwilling minority 
holders. 

Security Provisions 

(j) Where a bank is loaning on the 
trust property, the more suitable form of 
security now used is the trust deed or 
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Northwestern Service 


Direct your clients to the Northwestern 


for reliable banking, trust, and investment 


service. We are ready to give you and your 


customers full cooperation in the handling 


of any financial problem. 


NORTHWESTERN NATIONAL BANK 
AND TRUST COMPANY 
of Minneapolis 


Member Federal Deposit Insurance Corporation 


the trust deed or mortgage security 


mortgage in favor of the bank with the 


proper release clauses. For many years 
past, a bank would accept what is known 
as a payee’s interest in the subdivision 
trust as security for the money advanced 
or loaned on the property covered by the 
real estate held in the trust. 


Whether such form of security is per- 
sonalty or realty is still a debatable 
question. In other words, under the 
payee’s interest, if the obligation is not 
paid, it is necessary to foreclose the 
payee’s interest which is in the nature of 
a pledge of the beneficial interest of the 
entire trust. After the foreclosure of 
the pledge, the beneficial interest is fore- 
closed and the purchaser of the beneficial 
interest at the sale then is the owner of 
the entire beneficial interest, freed of the 
claim of the beneficiaries On a sale as 
a pledge, one does not comply with the 
notices as required where one is selling 
real estate At this point, if there is an 
uncertainty as to whether the interest 
foreclosed is personalty or realty, the 
bank may be involved in litigation. Under 


method there is no uncertainty. 

(k) A great help to the trustee, which 
will minimize losses and errors occurring, 
is to have all of the forms of deeds, con- 
tracts, restrictions, contracts for im- 
provement, etc., approved by the attor- 
neys of the trustee, after the attorney 
for the promoter has prepared them. 

Administrative Features 

The accounting system used for each 
subdivision should be set up by the com- 
pany’s auditor so the work in administer- 
ing the trust may be safeguarded. 

The Trust Administrator of the par- 
ticular subdivision trust should retain 
ample funds in his possession to pay the 
annual taxes, interest charges and other 
incidental expenses and allow ample 
funds for emergencies, especially to cover 
litigation that might follow where pur- 
chasers seek to rescind their contracts. 

Special attention should be given to 
setting aside ample funds to release the 
various lots sold out from under the trust 
deed, otherwise the corporate trustee may 
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find itself liable for the execution of a 
deed after the contract is complied with, 
and in the meanwhile the property may 
have been foreclosed under the trust 
deed. 

While recent decisions have held many 
subdivision trusts or syndicates as as- 
sociations, special attention should be 
given to setting aside enough reserve to 
pay whatever taxes might be due and 
payable by the corporate trustee. 


Fee Schedule 


The fees ordinarily charged for sub- 
division trusts are as follows: 


Acceptance Fee: 1/10 of 1% of the mini- 
mum sales price of the lots in the sub- 
division. Minimum, $100.00, if unen- 
cumbered; minimum, $150.00 if en- 
cumbered; or the charge may be based 
on a fee of $1.00 per lot in the sub- 
division, with a minimum as above; 
with $5.00 for each additional bene- 
ficial interest in excess of three. 


Annual Fee: The trust must produce an 
annual return from collections, con- 
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veyances, or otherwise, equal to 1/10 
of 1% of the lowest authorized sale 
price of the trust property, with mini- 
mum annual fee of $100.00. 
Additional Fees: 
(a) Executing Contract (in duplicate) 
$2.50 for each contract. 


Executing Deed, $2.50 for each 
deed. 


(c) Accepting and registering Assign- 
ments of Contracts, $2.50 each, to 
be paid by assignor or assignee. 
(Note of this charge should be 
endorsed on contract.) 

Transfer of Beneficial Interest, 
$5.00 each. Under Court Order, 
$25.00. 


(e) Where the trustee is requested to 
send a deed into escrow with a 
demand for the balance of pur- 
chase price, $5.00 for each deed. 


(b) 


(d) 


(f) Appearance in Court by Trustee 
as witness, minimum of $10.00 
for each half day. 


For accepting Collateral Assign- 
ments of Beneficial Interest, 1/10 
of 1% of amount secured, mini- 
mum $15.00; no charge where 
loan is made by Trustee. 


(g) 


For applying proceeds of trust upon 
debt secured by assignment of Beneficial 
Interest, 1% of amount disbursed; mini- 
mum $1.00 per check; no charge where 
loan is made by Trustee. Note: Brok- 
ers’ fee extra.) 


Collecting and Disbursing Installments 
of Sale Price: If sale is for cash, 2% of 
sale price. If deferred payments, 3% 
of sale price. Mortgages or trust 
deeds given by purchasers to benefi- 
ciaries or assigned to beneficiaries, to 
cover principal payments are, for the 
purpose of determining fees, to be 
treated as cash payments, but if held 
by the Trustee and on the same terms 
as contract, regular collection fees 
shall be charged. 


Closing or Distribution Fee: 1/2 of un- 
earned fees, on basis of cash sales, 
with minimum of $100.00. 

















Apportionment Between Life Tenant and 


Remainderman 
Difficulties under Present Methods and Suggested Remedies 





A Symposium 





HE problem of apportioning princi- 

pal and income has, in recent years, 
become increasingly acute in view of the 
great number of foreclosed mortgages, 
high estate costs, low money returns and 
other factors. Unsatisfactory results 
obtained under existing rules in certain 
States have led to inquiries for possible 
solutions. 

In this vein, there appeared in the 
August issue of Trust Companies, an ar- 
ticle by Ella Graubert, of the Pittsburgh 
(Pa.) Bar, entitled “Clarifying Rights 
of Life Tenant and Remainderman.” The 
author, after indicating the need for re- 
form, advanced three suggestions for 
avoiding present intricacies in appor- 
tioning assets: specific expression in the 
Will or Deed of Trust; discretionary pow- 
er in the trustee; and adoption of the 
Uniform Principal and Income Act. 

Attesting the necessity of remedying 
present injustices, and offering construc- 
tive comment on Miss Graubert’s article, 
are the following comments from repre- 
sentative sections throughout the coun- 
try: 


California 


Louis H. Roseberry, vice president, Security- 
First National Bank of Los Angeles 


I believe every experienced trust of- 
ficer in America has found fault with 
the practical application of the present 
Court and legislative rules for apportion- 
ing stock dividends and liquidations of 
foreclosed mortgages and unimproved 
real estate. The author of this article 
has stated the quite obvious solution— 
through legislative enactment or specific 
terms of the trust instrument. 

The application of this archaic and 
usually unjust apportionment rule is in- 
variably in violation of the object of the 


trust. The author is quite right in her 
assumption that few if any trustors and 
testators know anything about the ap- 
portionment rule and would certainly en- 
deavor to avoid its unjust application to 
their trusts if their attention were called 
to it and the means were available. 

Practically all trusts were created for 
the benefit of named or classified life 
tenants, whom we may call “preferred 
beneficiaries.” Remaindermen are sec- 
ondary in the plan of the trustor and 
should be in legal rights to the trust fund. 

In the face of the increasing instances 
of partial failure of the purpose of 
trusts through depression problems, we 
have revised our trust plans primarily 
in the interest of the life tenants, and 
have found that the trustors in every 
case thoroughly approve of them. This 
means that most of the charges, expenses 
and losses on the trust fund are charged 
to the corpus and the life tenants are 
given as many benefits as the trust will 
produce, the remaindermen taking most 
of the burdens and losses. We have 
found the idea of the annuity trust is 
very appealing to the public, because it 
assures to the life tenant a fixed income 
even though encroachments may be made 
upon principal. Likewise, trusts where 
the gross income is payable, or the net 
income with a minimum annuity, or net 
income with non-accumulative rights to 
draw upon principal, or discretionary 
powers vested in the trustee to resort to 
principal, in case of need, for the life 
tenant’s benefit, have been satisfactorily 
received. 

Few trustors are as concerned about 
the rights of the remainderman as they 
are of their named life tenants, who are 
usually close dependents. Yet the courts 
and rigid rules of law have been for cen- 
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turies trying to maintain equality of in- 
terests between these beneficiaries in the 
trust estate, many times to the serious 
detriment of the life tenant and a par- 
tial defeat of the very object of the trust. 
We, in California, find this problem can 
be easily met because the income from a 
trust can be accumulated for any pur- 
pose and for the duration of the trust. 

The first step in ironing out this dif- 
ficulty must be legislative. 'The laws of 
the various states should be so amended 
that trustors should be unrestricted in 
their directions for accumulations of in- 
come, apportionments of losses and gains, 
expenses, costs, abrogation of the appor- 
tionment rule, or any other means they 
may desire, to consummate the purpose 
of their trusts. When the road is open- 
ed in this manner, the often inequitable 
and archaic rule of apportionment be- 
comes innocuous, for the trustor can 
quite simply solve the matter by the ex- 
press terms of his trust. 

A simple solution to the apportionment 
of profits, gains and expenses on the 


liquidation of unimproved real estate or 
foreclosed mortgages would be to treat 


real estate taken under foreclosure 
merely as a substituted asset, the life 
tenant being entitled to all the net in- 
come therefrom in the same manner as he 
was entitled to the interest on the mort- 
gage which the real estate represents. 
Under the technical rule the income 
would have to be impounded until the as- 
set was liquidated, which might lead to 
actual suffering by a dependent life ten- 
ant, let alone the difficulties of working 
out the mathematical computations. But 
in any event, with legislative barriers re- 
moved, it is a simple thing to design a 
trust plan so that the rights and inter- 
ests of the beneficiaries may become as- 
suxed and simplified, and the adminis- 
trative and accounting work of the trus- 
tee become clear and easy. The real pur- 
poses of the trusts will be better obtained, 
the work of the trustee simplified, the 
cost of service reduced, and a more gen- 
erally sensible and equitable result ob- 
tained. 


Ella Graubert’s article is intelligent, 
timely, and presents both the problem and 
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its solution. The proposed Uniform 
Principal and Income Act is of decided 
help in this muddle. Not only does it 
straighten out some of these troublesome 
rules, but it leaves the author of the trust 
free to design any direct results and 
mechanism that he desires. This is the 
real object to be sought. Trusts will 
never prove popular until they attain 
more nearly the purpose for which 
they are created. It is the job of trust 
men to lead the way to achieve this re- 
sult. They will have a lot of experience, 
common sense, and public approval to aid 
them in this work. 


Connecticut 
Charles E. Clark, Dean, Yale Law School 


I have read with very great interest 
the article on “Clarifying Rights of Life 
Tenant and Remaindermen,” appearing 
in the August number of the Trust Com- 
panies Magazine. I think this is a very 
informing analysis and, naturally, as 
draftsman of the Uniform Principal and 
Income Act, I was highly pleased to see 
that the author reached the conclusion 
that that act presented the simplest and 
most desirable way out of what is really 
an impasse judicially. I felt it a great 
mistake when the Trust Restatement 
adopted the complex and confusing and 
essentially unfair Pennsylvania rule as 
to apportionment of stock dividends, and 
also felt that if it was effective at all it 
would serve to check the trend toward 
the other simpler rule set forth in the act. 


Florida 
Wm. Hardin Goodman, vice president & 
trust officer, Florida National Bank, 
Jacksonville 


I am glad to say that the Trust Divi- 
sion of the Florida Bankers’ Association, 
of which I happen to be Chairman, is 
now engaged in an effort to work out 
some solution of this problem in Florida, 
where as yet it is not difficult from a 
standpoint of adverse legislation. 

Certainly it seems to me that the 
Massachusetts Rule is the most sensible 
and practicable solution of the problem, 
to be effective, however, only in the event 
the Trust Agreement or Will is silent as 
to the method of disposition the Donor 
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wishes to make of his own property, in 
which event those directions should be 
sustained. 

Frankly, it is my opinion that the 
farther we get away from an effort to 
control by legislation the desires and 
privileges of individuals, the better off 
we will all be, and I feel that laws of this 
kind should be effective only when there 
is no direction to the contrary, and in 
such a case the simplest method of com- 
putation is without question the most 
certain and definite method of computa- 
tion, and if the solution which would be 
arrived at in that manner is not satis- 
factory, the Donor of any property by 
will or trust can certainly, without a 
great deal of effort, express his wishes 
to the contrary. 


Illinois 
Roy C. Osgood, vice president, The First 
National Bank of Chicago 

I have read with great interest the 
article appearing in the August issue of 
Trust Companies on “Clarifying Rights 
of Life Tenant and Remainderman.” 
Fortunately we here in Illinois are not 
bothered with the question of disposition 
of ordinary stock dividends. The Illinois 
Courts have adopted the Massachusetts 
rule that such stock dividends belong to 
the principal of the trust. This rule, of 
course, applies only in the absence of di- 
rections in the trust instrument. 

The problem relating to salvaged 
mortgage investments is, of course, more 
difficult. I think we can agree with the 
author of the article that the solution 
lies, in part at least, in the drafting of 
the trust instrument. For a number of 
years we have had a policy which en- 
couraged the creators of trusts to speci- 
fically give the trustee complete power 
and discretion in determining the ques- 
tion of what is income and what is prin- 
cipal. This broad grant of power by 
specific language in the trust instrument 
enables the trustee to avoid many of the 
inequitable situations not contemplated 
by the fixed rules of law. 

Michigan 

We have had to add several clerks 
lately to prepare amortization schedules 
because practically everything of a high 


Secect Barre Memoria_s, created from the world’s 
finest granite—Setect Barre Granire—clearly re- 
flect in their designs and workmanship, the widely 
acknowledged leadership of Barre craftsmen. 
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imposing mausoleum, you can be assured -of a 
thoroughly sound and satisfactory investment by 
your insistence upon a Select Barre Memorial— 
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for a copy of, “The Book of Memorials.” 
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their local Select Barre dealer of mate- 
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Feel free to consult him at any time. 
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Estate, E. L. Smith & Co., The Wells-Lamson Quarry Co., 
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BARRE, VERMONT 
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grade character which was available for 
purchase as a trust investment was 
bought at a high premium. I discussed 
this myself with a Finance Committee of 
a church organization during the past 
few weeks. We manage its Endowment 
Fund. It amended the trust agreement 
by directing us not to figure amortiza- 
tion schedules, doing this by advice of its 
attorney, who based his advice upon sec- 
tions 239-f and 240-h of Restatement of 
the Law of Trusts. 
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In the case which I had up with the 
religious organization, the Treasurer of 
that organization will watch the princi- 
pal of the Endowment and when pay- 
ment of the income on the basis of full 
coupon amounts begins to impair the 
principal, then we, as Trustee, will be in- 


structed to reduce the income payments, 


to restore the impairment or commence 
figuring amortization. 


Massachusetts 
Roger B. Conant, vice president and trust 
officer, Boston Safe Deposit and Trust 
Company 


The problem is certainly complex and 
I fear that no rule can be laid down 
which works absolute justice. As to 
stock dividends, our Massachusetts rule 
that they are principal seems simplest 
and easiest to apply. As to the proceeds 
of unproductive real estate our practice 
in this jurisdiction, under the case of 
Edwards vs. Edwards, is that the life 
tenant is entitled to have the taxes paid 
out of the selling price and the balance 
apportioned between principal and in- 
come. We find as principal a sum which, 
with interest during the unproductive 
period at the rate which it would have 
earned if properly invested, will, with 
the interest added, equal the sum re- 
ceived for the land. 


In applying this rule we have expe- 
rienced comparatively little difficulty. 
The same rule would presumably apply 
to the proceeds of unproductive real es- 
tate on which a mortgage has been fore- 
closed. 


North Carolina 
Richard G. Stockton, vice president and 


trust officer, Wachovia Bank & Trust 
Company, Winston-Salem 


We expect to do everything possible to 
get our North Carolina Legislature at its 
coming session in January to enact the 
Uniform Principal and Income Act. It 
is believed that our State Commission, 
working on Fiduciary Legislation, es- 
pecially the Intestacy Act, will recom- 
mend the enactment of the Uniform 
Principal and Income Act in their report. 
Frankly, I do not see how a fiduciary 
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operates under the Pennsylvania Rule 
and I believe that, year in and year out, 
provisions of the Uniform Principal and 
Income Act will result in as near exact 
justice between life tenants and remain- 
dermen as will ever be obtained. 

(See additional comments by Mr. Stockton in 
“State Legislative Trends’, in Trust Companies 
for September.) 

Tennessee 
Thomas W. Vinton, vice president, Union 
Planters National Bank & Trust Company, 
Memphis 

I believe that the proper solution in 
clarifying the rights of life tenants and 
remaindermen is in the drafting of the 
instrument. In order to get around the 
statute against accumulations, naturally, 
the statute would have to be modified by 
appropriate legislation. We have no 
such statute in this state. To begin with, 
I doubt if such a statute would be con- 
stitutional, and in the second place, the 
intention of the testator or grantor would 
govern and there would always be some 
question as to what this intention was 
and as to whether this intention was so 
expressed to take the instrument outside 
of the statute. 


There are two or three different rules 
in the United States and we have had 
practically no decisions in the State of 
Tennessee. It would be almost impos- 
sible to draw an act which would cover 
everything. We have been working 
along this line for some time by sending 
booklets and mimeographed letters to at- 
torneys. 


We also have the question of taxes paid 
on unproductive properties. Some courts 
have held that these taxes come out of 
principal; some courts hold that they 
come out of income, and after all is said 
and done, the intention of the testator 
prevails. 


The 23rd annual dinner of the Bankers 
Forum of the New York Chapter, A. I. B., 
will be held at Hotel Roosevelt, New York 
City, on December 7, with Tom K. Smith. 
president of the American Bankers Asso- 
ciation, and Raymond N. Ball, president of 
the New York State Bankers Association, 
as guests of honor. 
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Organization for Attorney-Trust Officer 
Cooperation in Probate and Trust Law Development 


NDER the new constitution of the 

American Bar Association, adopted 
at its recent annual meeting, there was 
created the Section of Real Property, 
Probate and Trust Law, through which 
the activities of the former Section of 
Real Property Law will be materially ex- 
panded, under the chairmanship of Gen- 
eral Nathan William MacChesney of Chi- 
cago. 

The Association is to be commended 
on this constructive step, as laying a 
stronger foundation for the practical and 
efficient development and correlation of 
probate and trust law and procedure 
throughout the country, concerning ac- 
tion through the three divisions of the 
Section. R. G. Patton of Minneapolis is 
chairman of the Real Property Division; 
Henry Upson Sims of Birmingham, 
chairman of the Probate Division; and 
George G. Bogert, of the University of 
Chicago Law School, chairman of the 
Trust Law Division. Ralph H. Spotts, 
associate counsel of the Title Insurance 
& Trust Company of Los Angeles is a 
member of the Section’s council. 

There is a real opportunity for con- 
structive work through the cooperation 
of trust officers and lawyers in the mod- 
ernization of the legal phases of trust 
and estate administration. Affiliation 
with the Bar Association of present non- 
members among the lawyer-trust officers 
is urged, the following invitation having 
been extended on behalf of the associa- 
tion by Mr. Patton: 


“The Section already has a mem- 
bership of about 4800 lawyers. While 
it has always devoted itself more or 
less to a consideration of the prob- 
lems of probate law and of trust es- 
tates and administration, the two 
new Divisions expressly devoted to 
these subjects will have separate 
meetings as a part of future section 
programs and we anticipate very 
considerable additions to our enroll- 
ment by lawyers who are mainly in- 
terested in probate practice and by 


lawyers who are serving as trust of- 
ficers. Membership of such law- 
yers in the American Bar Associa- 
tion and enrollment in these Divi- 
sions of our Section is not only in- 
vited but strongly urged. For the 
Section to fully accomplish the most 
good for the public and the profes- 
sion, we need the enrollment of 
every lawyer who is distinctively en- 
gaged in any branch of real prop- 
erty, probate or trust practice. 

“The next meeting of the Associa- 
tion and of its various Sections in- 
cluding the sessions of this Section 
and its Divisions will be held at Kan- 
sas City, Missouri, on dates yet to be 
announced, sometime in the late sum- 
mer or fall of next year. We look 
forward to a large attendance at this 
central point of meeting.” 


The executive committee of the Trust 
Division, A. B. A., recommended such 
alliance with the Section at their recent 
meeting in San Francisco. 

Trust officers who are members of the 
Bar will no doubt be heartily responsive 
to this opportunity for service in a com- 
mon undertaking of such practical im- 
portance, and with their varied back- 
ground of operating experiences, can be 
expected to bring constructive sugges- 
tions to bear on the problems of this Sec- 
tion. 

An active organization of this charac- 
ter can be expected to have a highly salu- 
tary effect on any matters of moment 
concerning pending trust legislation or 
furtherance of approved Uniform legisla- 
tion such as the Uniform Principal and 
Income Act. 

There is growing sentiment that the 
decisions made by probate courts are 
such that in all states one of the quali- 
fications of probate judges should be ad- 
mission to the Bar, and that they could 
most profitably be enrolled, together with 
lawyers whose practice is mainly before 
such courts, in the Probate Division of 
the new Section. 
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Editor’s Note: The author, experienced in the problems of self-insurers 
and formerly trust new business representative of the First National 
Bank & Trust Company of Minneapolis, outlines a plan under which trust 


institutions may tap a considerable source of new business. 


Under cer- 


tain State Compensation laws, trust companies are presently acting as 
escrow depositary; the plan discussed herein goes a step further by means 


of trusteeing compensation reserves. 


RUST New Business development is 

one of the newest and fastest grow- 
ing phases of trust work and has come 
about so rapidly that some sources of 
business have as yet been scarcely touch- 
ed. One of these is the reserve funds to 
be set up by self-insurers under the va- 
rious State Workmen’s Compensation 
Acts. There is a growing desire on the 
part of many large employers of labor to 
effect all possible economies in their oper- 
ations and in some manner save at least 
a part of the burden imposed by the new 
Social Security and Workmen’s Compen- 
sation Laws. 


Field for Self-Insurance 


The self-insurance of the Workmen’s 
Compensation risk is one of the safest, 
easiest to adopt and most satisfactory of 
any of the economy plans available. This 
plan is available in most states to em- 
ployers desiring to be covered by the 
Compensation Act but not wishing to 
carry insurance, upon the filing of an ap- 
plication and financial statement showing 
ability to assume all expected losses. In 
some states a bond, and in others a de- 
posit of securities, is a prerequisite, but 
most companies with a premium of $5000. 
or more per annum have no trouble se- 
curing the necessary permit. Upon the 
granting of a permit the employer, still 
with all the protection of the Compensa- 
tion Law, begins the handling of his own 


claims, either through his own organiza- 
tion or through an outside service or- 
ganization which is specially equipped to 
render engineering, administrative and 
legal service for a small fixed fee per 
year. The savings resulting from self- 
insurance are usually from 25 to 65% of 
the annual premium and these of course 
can and should be placed in a separate 
fund. In other words, with a $10,000. 
premium approximately $5,000. per year 
on the average should be added to a trust 
fund set up to take care of serious losses 
or a catastrophe. 

A further protection for the employer 
is excess insurance, either catastrophe, to 
cover all loss in excess of $5,000 or $10,- 
000. as a result of one accident or event; 
or a type of policy known as aggregate or 
stop-loss insurance, available for prem- 
iums of $10,000. or more under which the 
insurance company pays all losses in the 
course of one year in excess of 75% of the 
annual premium. This second plan is not 
available except to certain classes of risk 
and then only in connection with a full 
administrative and legal service, so that 
losses are very definitely held to the low- 
est possible figure and the excess policy 
not involved except under most unusual 
circumstances. 


Need for Actual Reserves 


Evidence of the fact that this-plan is 
very satisfactory is the fact that there 
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are several thousand large corporations 
in the United States now qualified as self- 
insurers under the different insurance 
provisions of the several state laws; over 
500 in New York, 200 in Minnesota, 250 
in California, and substantial numbers in 
all of the other states which are to any 
extent industrial. These no doubt rep- 
resent but a fraction of the companies 
who could profitably use the self-insur- 
ance plan if its advantages were known, 
as nearly all states have provision for the 
self-insurance of any financially sound 
corporation. 

Most of these self-insurers are setting 
up, in theory at least, a reserve fund 
created out of savings but in actual prac- 
tice most of these reserves consist of 
bookkeeping entries only and do not rep- 
resent cash or securities as they should. 
Such firms may profitably be contacted, 
preferably by the trust officer in charge 
of new business, and the need for and 
advantages of a separate trust fund un- 
der the supervision of a corporate trus- 
tee explained. The officers of most com- 
panies are by now convinced from their 
past experience that the investment of 
funds of this type, looking to a long and 
stable need, is not their province and 
can be done far better through the in- 
vestment and statistical departments of a 
local trust company. 


Administrative Advantages 


Most trust companies or trust depart- 
ments will find this business. very desir- 
able, as it is stable, easy and inexpensive 
to administer, and an excellent point of 


contact for creation of good will among 
the officers and directors of the client or- 
ganization. Its stability is due to the 
purposes for which the fund was created 
and to principles inherent in the theory 
of all Workmen’s Compensation legisla- 
tion. The aim of all such laws is to pro- 
vide a regular income over a period of 
time varying with the nature and sever- 
ity of the employee’s accident, or in the 
event of his death, to his dependents. For 
this reason no large sum of money is ever 
required to meet any sudden emergency, 
particularly when the risk of catastrophe 
is covered by excess insurance. 

The ease and economy of administra- 
tion arise from the fact that the creators 
of the trust have no need for a high rate 
of yield but only for safety of principal, 
and further, that the beneficiaries or the 
injured employees have no direct inter- 
est in either the principal or income. The 
fact that it is purely a reserve fund also 
makes it possible to invest in securities 
of either long or short maturities. 


The contacts of the trust officers or 
the new business department with the 
client corporation put the bank in touch 
with worthwhile prospects for other 
types of business, such as wills, at very 
little extra cost and also since the con- 
tacts come about as a result of a money- 
saving plan of operation, their attitude is 
very friendly. All companies with com- 
pensation premiums of more than $5,000. 
per year and all companies now carrying 
their own risk are prospects and with 
average experience may be expected to 
add to their reserve fund at a rate of 
50% or more of their annual premium 
per year. 

While the excess insurance mentioned 
above is very necessary for most compan- 
ies on first becoming self-insurers, a long 
period of favorable experience, resulting 
in a large reserve, often enables them to 
use a less expensive excess insurance 
contract and in some cases to eliminate 
excess insurance entirely. 


Practical and Economical Features of 
Operation 


While the above data covers the situa- 
tion in a general way, there are a few 
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points the writer wishes to make as a 
result of his work both as attorney and 
adjuster for a number of self-insurers 
and in the new business department of 
one of the Northwest’s largest trust com- 
panies. First, a company should not 
carry its reserves simply on its books or 
made up of its own stocks and bonds. 


Second, no company need fear the al- 
lowance by an Industrial Commission of 
any lump settlement, in a fatal or other 
major case, without its consent, so the 
need for any large sum of money will 
never arise suddenly. The Industrial 
Commissions want the injured employees 
or dependents in fatal cases to get a reg- 
ular sum each week or month, extending 
sometimes for 10 years or more, rather 
than a lamp sum, so that their living is 
assured and the money not lost or taken 
from them. 


Third, the creation of a substantial 
fund and the statement in the applica- 
tion blank to the Industrial Commission 
that such fund is held in trust for com- 
pensation purposes only helps tremen- 
dously in getting the self-insurance ap- 
plication approved in most states, and in 
others, in holding down the amount of 
bond required. Fourth, this reserve 
fund is not to be confused with the bank 
account set up to take care of current 
claims and is created only out of savings 
set aside at the end of each year so that 
there is no payment detail and very in- 
frequent withdrawals for the bank to 
handle. In addition to the reserve fund 
set up in trust, there is also usually a 
small fund of $500. to $2,000. or $3,000. 
deposited in the commercial department 
of the bank which is checked again for 
the payment of current claims and ex- 
penses. 


In conclusion, now is the opportune 
time to begin the development of this 
business, as many employers are becom- 
ing alarmed at their rapidly rising com- 
pensation costs, and there is also quite an 
active effort being made by self insurers 
service agencies and excess insurance 
companies over the entire country to se- 
cure this type of business and their co- 
operation can also be secured by the trust 
officers at this time. 


MONTREAL to 
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Fallacy of Taxing to Effect Social Reforms 
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URING the past few years, in the 

field of ‘public finance and taxation, 
as in many other economic and fiscal 
“fields, invaded in many instances by 
would-be social reformers who have 
merely been exposed to the subjects in- 
volved, we have been increasingly prone 
to wander from ancient and time-hon- 
ored principles, and to look upon the ma- 
chinery and agencies of taxation as a 
magic means of solving such complicated 
social problems as old age security, job 
security, farm crop security; and finally 
to bring about that millenium, called by 
its enthusiastic proponents, the general 
redistribution of wealth. This increas- 
ingly popular movement to use the ma- 
chinery of taxation for all sorts of social 
and industrial objects, however meritor- 
ious these objects may be in themselves, 
has reached such fantastic proportions, 
that I for one, as a longtime student of 
public finance, am moved to ask whether 
the time has not come to pause for a mo- 
ment to consider seriously how long and 
how far we can get away from time-test- 
ed principles of public finance without 
incurring the very real danger of the 
shipwreck of democracy on the hard 
rocks of public finance. 


Causes of the Movement to Use Taxation 
for Social Reforms 


The concept of earned and unearned 
incomes—In the first place there has 
grown up the notion, during the past 
twenty years or more, supported often- 
times by business men, I regret to say, 
that we may divide all personal incomes 
into earned and unearned classes. The 
inevitable result has been the popular de- 
mand to soak the rich and seize their ill 
gotten gains. To show the widespread 


influence of this patently erroneous no- 
tion, we have only to point to the Ohio 
Intangible Tax Law which punishes 
thousands of moderately well-to-do 
widows by unequal and excessively high 
taxes on their incomes from securities or 
annuities under the guise of mulcting the 
rich. I am not objecting to the taxing 
of the holders of intangibles; but I do 
object to segregating them from other 
income receivers, and subjecting them to 
oppressive taxation, while permitting 
other income receivers to go scot free. 

This notion is at the bottom of much 
of the current federal and state tax legis- 
lation so patently fallacious that I can 
have no sympathy whatsoever with those 
writers on public finance who declare, 
without any proofs, that property in- 
comes denote a greater ability to pay 
than income from personal service. 


While the statement of these writers is 
in keeping with popular notions in re- 
spect to the accumulation of property, it 
is, in my judgment, easy to prove how 
utterly fallacious itis. In the first place, 
the statement or notion is built on prem- 
ises that do not square with the facts in 
the case. While no one denies or should 
attempt to deny that many large and 
small incomes are derived from the 
possession of property coming to the 
owners through inheritances (irrevoc- 
able trusts, for example!) or through 
other fortuitous circumstances, neverthe- 
less, we are completely ignoring the fact 
that the great mass of property rights 
has been accumulated honestly and leg- 
ally and by the sweat of the brow, and 
accumulated against the time of poor 
health or old age or lost industrial op- 
portunity. 
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In the second place, there is no logical 
or ethical reason in practical experience 
or in tax administration to classify the 
great mass of private incomes as earned 
and unearned. And, in the third place, 
the argument for such classification is 
fallacious in that property income, in the 
vast majority of instances, does not even 
connote in the least degree greater abil- 
ity to pay taxes than in the case of so- 
called earned income. 


Examples of Fallacy of Distinction 


In seeking such proof, let us vse a few 
very common illustrations that should be 
more effective than volumes of purely 
theoretical discussion. Here is a typical 
illustration that can be duplicated a hun- 
dred fold in the experience and observa- 
tion of any one of us. A husband and 


wife start out in married life with noth- 
ing but the wage or salary of the bread- 
winner and with no hope of receiving any 
property or income through inheritance. 
During the course of the years, the wage 


or salary is called “earned.” But a por- 
tion of the income is set aside each year 
to provide for the exigencies of death, or 
old age, or permanent disability. Suppose 
now that the amounts saved are put into 
life insurance after reaching a certain 
age, would we, or rather should we, call 
the resultant annuity “unearned”? Ob- 
viously not! Yet in the state of Ohio, 
the annuitant wakes up in his old age to 
find that the state calls this income un- 
earned and taxes it at the heaviest tax 
rate imposed by state law. 


This matter of earned and unearned 
incomes is of such importance in any dis- 
cussion of the redistribution of wealth, 
that I beg leave to make my argument 
stronger by a very common typical illus- 
tration: Suppose the family breadwinner 
dies leaving the survivor dependent upon 
property income alone. Is it now ethi- 
cally just to declare that the survivor 
enjoys an “unearned” income? Certain- 
ly not. To call that income “unearned” 
and to tax it disproportionately to a tax 
upon any other class of income of like 
size is a wicked mockery of ability to pay 
taxes, and subversive of habits of thrift. 
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And yet that is precisely what we are do- 
ing in the United States today! 

I would suggest that if we would have 
the will and the sense to rid ourselves of 
this illogical and deceptive dogma about 
alleged earned and unearned incomes, we 
would hear far less about the inequitable 
distribution, because when we get down 
to facts in regard to the income from in- 
tangible property, and when we ascertain 
the facts as to the real ownership of 
stocks and bonds and mortgages and in- 
surance policies, then, we will agree that 
the current distribution of wealth is far 
more diffused and equitable than most of 
us now believe. When that delectable 
time arrives, there will be no room for 
agitation for the use of taxation for the 
redistribution of wealth. 


The use of taxation for social readjust- 
ments—In the second place, this modern 
notion relative to the use of taxation to 
bring about a more equitable social or- 
der, goes back to an old socialistic notion 
that the primary purpose of taxation 
should be the amelioration of economic 
conditions through a more equitable dis- 
tribution of wealth to the end that all 
citizens should be on the same economic 
plane of living. 

However desirable it may be for the 
state to legislate under the general police 
power for the breaking up of large for- 
tunes and the amelioration of social con- 
ditions, the taxing power, in my opinion, 
should ‘never be used for such purposes. 
The taxing power must not be confused 
with the police power as has been, unfor- 
tunately, the common practice in the 
United States. To use the taxing power 
to remedy social or economic conditions 
which could and should have been rem- 
edied long before under the police power, 
is like locking the garage after the car 
has been stolen. The taxing power 
should be exercised solely for the secur- 
ing of sufficient revenues to carry on the 
functions that are, without question, 
necessary to the welfare and the per- 
petuity of the state and to enable it to 
do what individual citizens cannot do for 
themselves. The police power is broad 
enough and inclusive enough in scope to 
secure the amelioration of social and 
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economic conditions without using the 
taxing power as an auxiliary. For 
example, if it is deemed to be against 
public policy to permit the perpetuation 
of any kind of estate from generation to 
generation, the states now have the 
power to limit the rights of citizens in 
devising property or in creating any kind 
of trust estate. 


Effect on Sources of Revenue 


In our zeal to use the machinery of 
taxation for the purpose of bringing 
about a redistribution of wealth, and 
without any precise limitation to the size 
and scope of public expenditures, we are 
in a very real danger not only of drying 
up the chief sources of revenue but also 
of impairing or destroying the capital as- 
sets of the community without doing 
anyone any good, but with the inevitable 
result of destroying the incomes of thou- 
sands of citizens dependent upon the in- 
dustrial or commercial utilization of 
those capital assets. 


Sources of revenue are not inexhaust- 
ible. The state should take from indivi- 
duals only a sufficient amount to meet the 
real needs of the state. When a state 
gets away from these fundamental prin- 
ciples, when it enters into a regime of 
punishing individuals or of bringing 
about social readjustments through taxa- 
tion measures, it is running a tremen- 
dous risk of destroying the very founda- 
tions of our public structure without 
helping anyone to achieve a greater in- 
come or to acquire greater purchasing 
power over goods and services. 


The confusion of wealth and income 
concepts in relation to redistribution of 
wealth.—A third cause of the present 
movement to use the taxing power to 
bring about an alleged redistribution of 
wealth lies in the current confusion as to 
the precise meaning of the terms wealth, 
income, and the distribution of wealth. 
To some of our political leaders, as well 
as to some professional reformers, wealth 
connotes money; to other reformers, the 
power over money or wealth; and to oth- 
ers, the alleged fact of the inequity of 
incomes. 
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What is wealth? Money or credit? 
Ridiculous! Money and credit are not 
ends in themselves, but merely convenient 
means of measuring and exchanging 
those commodities that we call wealth; or 
those species of property that represent 
ownership of wealth; or those services 
that satisfy wants. We might destroy 
all those forms of property and yet there 
would be just as much wealth in the coun- 
try as before. 

Then what is wealth? Simply the 
commodities we enjoy from the Coco Cola 
that disappears with one use, to the 
house that lasts scores of years. To 
these, of course, must be added the ser- 
vices we enjoy, such as the theatre, the 
movies and railway transportation. Who 
owns the commodities that we call 
wealth? That is to say, who owns the 
automobiles? The radios? Good cloth- 
ing? Luxuries, like ten cent store dia- 
monds? Electric appliances such as 
telephones and washing machines? There 
never was a period in the history of the 
world when there was such a widely dif- 
fused distribution of these and other ar- 
ticles of wealth than there is in the 
United States today. 

The ownership of real estate as illus- 
trated, for example, by the records of 
our probate courts, is by no means an ac- 
curate criterion of the distribution of 
wealth, for the simple reason that an in- 
creasing number of people, rich or mod- 
erately well-off, prefer to have their 
wealth in some other form—automobiles 
or trailers, for example. 


Capital Ownership 


Finally, someone may accuse me of 
begging the question or drawing a red 
herring across the trail: “You say noth- 
ing about the ownership of capital being 
narrowed down to a small class in the 
community.” This objection is fallacious, 
as can be readily and easily shown. This 
fallacy has its origin in the mistaken 
notion as to the precise meaning of capi- 
tal and capitalist. A capitalist is one 
who owns capital, although he may not 
necessarily control it; and capital owner- 
ship, of necessity in our day, takes the 
form of the ownership of factories, rail- 
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roads, etc., through the ownership of rep- 
resentatives of wealth, in the form of 
such securities as mortgages, stocks and 
bonds, or through paying premiums on 
life insurance policies. 


Now, who owns or may own these se- 
curities? Tom, Dick and Harry! In- 
deed it should be clear to anyone who 
wants to do so to see that there never 
has been a time in this country’s history 
when it has been easier than it is today 
to become a capitalist in the real sense 
of the word. One must logically con- 
clude, therefore, that if we apply our 
good common sense to this notion of 
wealth distribution, we are bound to ad- 
mit that we do have a fairly reasonable 
distribution of wealth without adopting 
the doubtful expedient of using taxation 
machinery for the purpose. 


But someone may say, “We are not 
talking about wealth as you define it. We 
contend that a more equitable distribu- 
tion of incomes would result in a wider 
distribution of wealth.” Do the facts 
support the contention that there is such 
a vast inequality in incomes as some of 
us have been led to believe? 

So far as exact statistical evidence can 
be secured, the total national income for 
1932 was roughly 48 billion dollars. Of 
this amount labor received in the form of 
salaries and wages, 64.3%; capitalists re- 
ceived 11.6% in the form of interest. 


Much has been made of federal income 
tax returns as alleged proof that a very 
small percentage of the population re- 
ceives the lion’s share of the national in- 
come; but these returns are far from 
showing with any degree of precision the 
income of the various economic groups, 
inasmuch as they do not include thou- 
sands of exempted incomes; nor do they 
show the thousands of incomes just be- 
low the border line of taxable incomes. 
So I confidently assert that if we had 
absolutely exact and reliable statistics of 
all incomes, large and small, we should 
have a far different picture of the dis- 
tribution of income than that now so 
prevalent in the minds of many of our 
so-called social reformers. 

A large part of our difficulties in such 
a depression as the present one, and in 
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every other depression in our history as 
well, lies not in the alleged fact that in- 
comes for the most part have not been 
fairly and equitably distributed, but in 
the fact that the recipients have been 
unable to hold on to what they had. 
Through ignorance, or foolish invest- 
ments, or foolhardy optimism, or through 
foolish mortgaging of the future by ill- 
timed borrowing to gratify present 
wants, they have lost that which once 
was theirs, and then they blame society 
or the government or Wall Street for the 
consequences. 


Effects of Taxation on the Redistribution 
of Wealth 


Finally, let us agree, for the sake of 
the argument, to enact suitable federal 
and state legislation for the express pur- 
pose of redistributing wealth through 
the use of the machinery for taxing busi- 
ness and personal incomes, and estates 
and inheritances. 

In the first place, we must recognize 
the fact that the only way to distribute 
wealth in our complex age is through the 
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prior distribution of personal incomes 
and these incomes take the form of rents 
or royalties, profits, interest on capital, 
and wages or salaries. In the second 
place, we must assume that these in- 
comes must be transformed into com- 
modities or services. And in the third 
place, we must assume that everyone will 
be at least thrifty enough to accumulate 
commodities of a more or less permanent 
nature, else within a very short period 
there will be the same old unequal dis- 
tribution of wealth that exists today. 


Now, how much further can we go in 
increasing present tax rates in order to 
accomplish the desired purpose? In the 
first place, considering the fact that 
combined state and federal income and 
inheritance taxes now consume well on 
to 80% of the incomes and of wealth re- 
spectively in the higher brackets, we 
run into the very real danger of so im- 
pairing personal and business estates as 
actually to lessen wages, profits, rentals, 
and wage incomes. 


In the second place, even if we do 
raise tax rates up to the level of possible 
confiscation of the largest incomes or 
estates without injury to the sources of 
these incomes, how could such taxation 
have. any possible effect in raising 
wages, for example? Wages are sup- 
posed to have a relationship to the pro- 
ductivity of the worker; but there is no 
possible way by which the mere transfer 
of a rich man’s fortune to the public 
treasury can affect the productivity of 
workers in our industrial and commer- 
cial enterprises and thus raise wages. 


Government Spending and Redistribution 


Someone may raise the objection, 
however, that I am forgetting the fact 


that this tax money will be spent. But 
how will the spending directly affect the 
income and the wealth of a single wage 
earner, or capitalist, or landowner, or 
small enterpriser? Will it not depend 
primarily upon the direction which public 
expenditures take? Suppose, for ex- 
ample, a peace-loving administration, 
like the present one, decides to spend tens 
of millions more on an already gigantic 
navy, what influence will this have on 
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your income and mine? Il confess that 
the only influence I can see is that those 
of us with smaller incomes will have to 
dig down into our pockets for more mon- 
ey to pay the bill; and we shall there- 
fore have less for commodities and ser- 
vices which might enhance our wealth. 


Suppose, again, that the federal gov- 
ernment adds yet other thousands of men 
to the public payroll, can this procedure 
enable you or me to secure a larger share 
of wealth through larger personal in- 
comes? Obviously not. Or again, sup- 
pose the school curriculum is enlarged 
and enriched by new courses in table 
manners, tap dancing, handling goods at 
the dock, keeping every citizen in school 
until he completes college or the univer- 
sity, etc.—will all this expenditure of 
public funds bring about enlarged annual 
incomes or a redistribution of wealth? If 
it can be done, I must candidly confess 
that I do not understand the procedure. 
I can see, however, that it will work 
hardships to thousands of small real es- 
taté owners and to thousands of widows 
whose sole income is derived from so- 
called unearned incomes derived from the 
ownership of securities. 

I now come to the suggestion that our 
ever-increasing expenditures for gratui- 
tous old age pensions and other forms of 
social security must ultimately bring 
about a better distribution of wealth. 
Turn to Great Britain and listen to the 
English economist, Harold Cox, as he 
comments on the increasing costs to the 
British Treasury during recent years for 
all forms of social security. The cost 
for 1935 reached the stupendous sum of 
$750,000,000, a greater sum than the 
total expenditures for all purposes in 
Great Britain in 1914. Mr. Cox says: 
“Some social services are such as the 
normal man would pay for out of his own 
pocket. The figures of the total cost of 
social security suggest that the Govern- 
ment, for many years, has been letting 
money go without sufficient inquiry as to 
whether the expenditure was in all cases 
justifiable. Stricter supervision is es- 
sential. It is not only the interest of the 
taxpayer that is at stake, but also the 
interest of many recipients. One must 
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not forget that money which anybody re- 
ceives as a free gift has a very different 
effect on the mentality of the recipient 
than money he receives by his own exer- 
tions ... And it is well from the national 
point of view to remember that it is the 
self-supporting citizen who constitutes 
the strength of the nation.” 

Mr. Cox might have added that it is 
the self-supporting citizen who makes it 
possible to produce more wealth for dis- 
tribution. Mr. Cox, you will note, says 
not a word about the effect of all this 
tremendous expenditure, with its con- 
comitant heavy burden of taxation, upon 
the general redistribution of wealth; be- 
cause there is nothing to say. He might 
have added a great deal, however, about 
the increasing tax burden on the average 
citizen, which cuts down his expenditures 
for goods and services which constitute 
his share in the distribution of wealth. 

1. First let us get back to the legi- 
timate field of public finance and taxa- 
tion. 

2. Let us put an end to this illogical 
attempt to classify incomes as earned and 
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unearned, with the consequent relatively 
greater tax burden on the so-called un- 
earned incomes—a burden which crushes 
the moderately well-to-do ‘instead of 
“soaking” the rich. 

3. Let us, whenever and wherever 
necessary, use the police power of the 
state, instead of the taxing power, to rec- 
tify any evils in connection with the ac- 
cumulation and exploitation of wealth. 

4. Let us all ever keep in mind that 
the so-called mal-distribution of wealth 
is caused in very large measure by lack 
of intelligent foresight and thrift in the 
conservation of personal incomes and 
wealth. 

5. Let us frankly and honestly recog- 
nize the fact that there is no precise re- 
lation whatsoever between increased 
public expenditures and the distribution 
of incomes or wealth. 

If we would recognize these simple 
propositions and act accordingly, we 
should very soon relieve the field of pub- 
lic finance and taxation from those in- 
hibitions that today threaten to mar if 
not to destroy the public fiscal structure. 
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ROUND TABLE on Trust Depart- 

ments and the Management of 
Trusts at this Conference has been 
deemed, I think rightly, a good method 
of bringing together bankers and trust 
officers of Illinois, together with students 
of the subject, for the purpose of spread- 
ing light and improving practices. 

Personal trust service is a difficult but 
very useful work to the community. It 
is of necessity a poorly paid business and 
never can be anything else, but respect- 
able and interesting, and when properly 
and faithfully performed, redounding to 
the lasting credit and enhancing the rep- 
utation of the trust institution in its 
community. This may be reflected indi- 
rectly and quite incidentally in the busi- 
ness of other departments of the com- 
pany, from which it must at all times be 
kept rigidly separate and apart. 

The reason why it is so non-remunera- 
tive, according to the business world’s 
standards, is very simple. Trust invest- 
ments must be conservative; the income 
from conservative investments is small; 
the trustee’s fees must be derived mainly 
or entirely from the income; therefore, 
the fees must be small. On the other 
hand, expenses are large, proportionate- 
ly. One cannot demand of trained men 
devoted service of a high order for a life- 
time without paying properly for it, and 
the other expenses incidental to the busi- 
ness are large and increasing. More- 
over, every year the work grows harder, 
due to new laws and difficulties in secur- 
ing safe and profitable investments and 
the like. 


What the Trustee’s Fee Covers 


It might be suggested that executor- 
ships and other probate accounts are 
profitable and the fees not limited to a 
charge on the income, but this is not so. 
Small accounts are unprofitable even 
when the maximum allowed by law is 
charged, and large ones are few and far 
between and often charged with heavy 
responsibilities. It is only necessary to 
mention the state inheritance and federal 
succession taxes to illustrate. 

Moreover, courts, while reasonably 
considerate of lawyers’ fees in probate 
matters, are less so as to those of corpo- 
rate executors. Possibly reducing ex- 
ecutors’ fees seems like soaking the rich. 
At any rate, the executor must be ready 
to make full and ample disclosure of all 
work done, time employed and responsi- 
bility assumed and be prepared to defend 
his fee after he has earned it. I once 
asked for a fee of $72,500. based on a 
fixed percentage of a large estate handled 
over a number of years, where there had 
been a will contest that had finally been 
settled at small cost and the will sus- 
tained. There were some fine bequests 
to public objects and these came safely 
through. The judge offered to allow 
$70,000. and when I objected finally said: 
“But I have allowed you nearly every- 
thing you asked for.” I replied, in re- 
stating the claim, that I thought about 
all the profit to the executor was in the 
$2,500.; that the rest had evaporated in 
expense over several years, in safeguard- 
ing assets, conserving valuable household 
effects, priceless works of art, etc., con- 
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ferring with heirs and contestants, sit- 
ting in many a conference with numer- 
ous lawyers, who growled and showed 
their teeth, to say nothing of the tact 
and patience of the poor trust officer who 
contrived to heal breaches, pacify hot 
tempers, still rages, either real or as- 
sumed, and finally bring the matter to a 
successful conclusion. I must have been 
eloquent that day for the judge listened 
to me patiently and finally allowed the 
fee. The executor as a rule appears in 
court only by attorney or as a witness, 
but the executor, be it remembered, is an 
officer of the court appointed by the 
judge, and in contested matters the pro- 
bate judge either in court or in chambers 
can waive formality and deal directly. 


What Makes the Work Attractive? 


Now, if the business is so hard and un- 
remunerative why should one enter it 
willingly or remain in it? Answer: In 
this life have you ever found anything 
really worth while that wasn’t hard and 
taxing? Besides, the business is inter- 
esting and broadening. It touches all 
varieties of life, all honest methods of 
raising income and accumulating capital, 
and is stimulating to the business in- 
stincts of first class men. Narrow men 
may become more narrow by engaging in 
it, but broad men expand under it. It 
does not unfit a man for other kinds of 
work, rather it tends to make men more 
fit. 


The world these days is full of financial 
literature and statistics and the brain be- 
comes muddled trying to assimilate it. 
Much is half baked and of little perman- 
ent value. In the course of time you may 
learn what to accept, what to reject and 
how to interpret what you read. At 
this point I am tempted to put in a plea 
for that general culture that broadens 
the mind rather than for too great devo- 
tion to technical and statistical material. 
A man who drinks deep drafts of Eng- 
lish literature and American and English 
history, opens additional windows from 
which he can have pleasure in looking 
out and through which a great deal of 
light will enter. In the long run, I think 
it “pays”—to us a favorite Americanism. 
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Cooperation with Trust Companies in thé 

Purchasing Power Preservation type of 

management for the trusts or investment 
accounts of individual investors. 


AAT A TTT 
Why is a Corporate Trustee? 
Corporate trusteeship arose in our 
country and is being adopted by England 
with that wise, conservative view which 


characterizes her attitude toward busi- 
ness and legal affairs. 


If a widow has a private trustee or 
executor to serve her need, she may or 
may not find him in his office, if he has 
one; he may be home with a cold or in 
Europe or he may have been overcome 
by old age since her husband picked him 
many years before. The trust company 
is open, ready for business, at a fixed and 
known location every business day with 
an active, experienced personnel avail- 
able. It has unquestioned financial re- 
sponsibility, a known position in the com- 
munity and is examined by the state and 
now by the Federal Reserve System. It 
can be reached by a court of chancery and 
made to respond in case of breach of 
trust. The company can fail and the 
trusts will be intact if they have been 
properly managed. The Comptroller of 
the Currency is authority for the state- 
ment that trust funds in national banks 
were promptly released in most cases af- 
ter the bank holiday and the same is true 
of state banks and trust companies. I 
am not talking now of loss of income and 
shrinkage of value due to the depression, 
in which all forms of property suffered— 
trust funds along with the rest, only in 
less degree. 


Handicaps to Economical Administration 


Every day presents its own problem. 
Today the threats to the well-being of 
trust property are the small return that 
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can be obtained from conservative invest- 
ments, increasing taxes, and unwise laws 
entailing additional expense upon an al- 
ready depleted income. There is pro- 
posed in some quarters a model trust 
statute under which accounts of a trus- 
tee must be taken to court once a year 
or once in three years and there approved 
after due notice to all the beneficiaries 
or remaindermen, includirig minors and 
those unborn It is not clearly set forth 
but this undoubtedly includes reference 
of the accounts to masters in chancery, 
appointment of guardians ad litem for 
the minors or unborn and all the fees 
and trimmings that would naturally fol- 
low Now this would be very comforting 
to the poor trustee if he was the only one 
to be considered His accounts would be 
approved finally and forever and he would 
be relieved of the necessity of accounting 
from beginning to end—all at the ex- 
pense of the trust estate The unborn at 
some future time would find that he has 
been cut off by some guardian ad litem 
chosen from among the friends of the 
court who has probably since disappeared 
or gone over to the majority. 

It would be easy for the trustee, who 
would probably have to charge for the 
extra work, but it would be hard on the 
income taker or remainderman. Besides, 
the machinery of the court adds nothing 
of safety to that supplied by corporate 
capital, reputable management and gov- 
ernment supervision of the _ trustee. 
Moreover, the courts are not closed in the 
meantime to beneficiaries or remainder- 
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men. Every beneficiary receives stated 
accounts at regular intervals, can call 
upon the trustee for additional informa- 
tion, and if need be, step into any law- 
yer’s office and start a chancery proceed- 
ing. 


Meeting the Future 


The hope of future maintenance of 
present high standards lies in the char- 
acter and training of the junior trust of- 
ficers. Every good trust officer, bank 
president or bank director knows this 
and it is never long absent from his or 
their thoughts. A thoughtful bank 
president once said to me that he never 
took a customer into the trust depart- 
ment without a feeling that he was deal- 
ing with someone permanent, immortal 
and belonging as much to the future as 
to the present. Other departments might 
change with the flow of business and the 
quick turnover of liquid commercial af- 
fairs, but here was something which did 
not change but represented the property 
accumulations of the past, real and per- 
sonal; all carried forward for the use and 
support of those whose well being was the 
motive behind the creation of the fund. 
The senior trust officer is mortal but his 
successor must be trained and ready to 
step into his place without delay and 
with no hitch in the machinery. Fin- 
ally, no institution should handle trust 
business in the United States except in 
conformity with the Statement of Trust 
Principles. 








The Investment Service Account 


J. L. CHAPMAN 
Assistant Trust Officer, City National Bank & Trust Company, Chicago 


URING the depression, the needs of 

the investing public underwent a 
considerable change. It was common 
practice for a man who had funds to in- 
vest, to go to his broker, or investment 
banker, for advice. Sometimes the free 
advice he received was good, sometimes 
not so good. Along with his advice, the 


broker offered to keep his customer’s se- 
curities in safekeeping, clip the coupons, 
and collect the principal when it matured. 
All this service was given gratis. As 
business declined further and further, 
some of these houses had to go out of 
business. Others did away with their 
safekeeping service, principally because 
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the expense involved was not offset by 
commissions in the brokerage business. 
The customer found himself not only 
without safekeeping service, but, es- 
pecially since the advent of the Securi- 
ties Exchange Act, without an advisor. 


Development of the Service 


From time to time these people, who 
naturally were also customers of the 
banks, approached us seeking our assis- 
tance and advice in the solution of their 
investment problems. 

These customers are frequently men 
and women of substantial means, or of- 
ficers of corporations and institutions 
which have large investment accounts. 
Their major interests and primary activi- 
ties make such demands that it is very 
difficult for them to afford the time or to 
establish the personnel and facilities 
necessary to gather and analyze the in- 
formation essential to create and to fol- 
low a sound, conservative investment 
program. Their experience in the last 
few years has taught them that to have 
such facilities at hand is quite desirable, 
and indeed profitable to them from a dol- 
lars and cents standpoint. ‘ 

The growing demand for this type o 
service was first recognized in the East, 
where the National Shawmut Bank of 
Boston, the Chase National Bank of the 
City of New York, the City Bank Farm- 
ers Trust Company, and others, began in 


1931 and 1932 to develop a service which 
was neither trust nor agency, but a com- 
bination of parts of each. A year or so 
later, we in Chicago began to notice a 
growing demand for the same sort of 
thing. Several of us began, rather 
gingerly at first, to offer investment coun- 
sel to certain of our Agency customers. 
Surprisingly, they were very much inter- 
ested. All we proposed to do was to sub- 
mit their list of securities to the Trust 
Investment Division for an analysis, and 
then to the Investment Committee for 
recommendations. They could take or 
leave the recommendations, as they chose. 
The result was astonishing. The cus- 
tomer realized at once that we had taken 
his account all apart, and shown him 
what made it tick, or why it didn’t tick 
at all, and if not, how it could be made 
to tick. We have yet to lose an Invest- 
ment Service Account. 


Sphere of Investment Counsel and Trust 
Service 


About the same time there was another 
development begun in the East, which 
has since come West, and which we 
thought might be our stiffest competition 
in this new field. I refer to the so called 
professional Investment Counselor. Af- 
ter careful investigation, however, we 
found that the two services in no way 
conflicted. In fact, in many cases, Trust 
Companies cooperate with the Investment 
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Counselor with fine results., In the first 
place, he has no means, nor does he wish 
to undertake the physical custody of his 
client’s securities, the duty of collecting 
maturing income and principal, entering 
of purchase or sale orders, keeping of 
books, nor any of the other purely routine 
activities we undertake in an Agent Ac- 
count. His greatest bug-bear is that his 
client will not follow his advice in all 
cases, and that he will, at some future 
time, make an investment recommenda- 
tion, which, through his customer’s fail- 
ure to follow a previous recommendation, 
will be entirely inconsistent with the 
client’s investment portfolio at the min- 
ute. Professional Investment Counselors 
are therefore quite willing and, in fact, 
many times recommend that their clients 
deposit their securities in an Agency Ac- 
count, and that copies of their recom- 
mendations go to the Agent for execution 
under a general power of attorney from 
the client. 

The Investment Counselor’s job is pri- 
marily to build estates for men who have 
been able to put aside substantial sums 
for investment, and who still have a 
salary ample to take care of their living 
expenses. We feel that our job, on the 
other hand, is to conserve rather than to 
build. If, by competent advice, we are 
able to conserve and, at the same time, 
the account appreciates, all well and good, 
but we do not feel that appreciation is 
our primary objective. If a customer 
wants to build an estate other than by 
means of accumulation, we refer him to 
the Professional Investment Counselor. 


Advisory Agency Service 

There are three distinct types of In- 
vestment Service Accounts. In the first, 
the final decision in respect to the sale or 
purchase of securities rests entirely with 
the customer. The second type of ser- 
vice differs only in that the Trust Com- 
pany acts on its own discretion, under a 
general power of attorney from the cus- 
tomer, in executing security transactions. 
This type most closely approaches the 
Living Trust. In the third type is an 
exception to my previous statement con- 
cerning the possibility of conflict between 
the Trust Company and the professional 
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Investment Counselor, for the Trust 
Company doesn’t hold the securities at 
all. It merely gives advice. In our bank 
we offer only the first type of service. 

The account is opened in much the 
same manner as is an ordinary Agent 
Account. The customer, upon depositing 
his securities, furnishes us with a gen- 
eral letter of instructions, in a form pro- 
vided by us, but which may be modified 
or altered to suit the particular case. 
Sometimes the instructions are lengthy, 
sometimes extremely brief. Generally, 
we are instructed to hold the securities 
in our custody, to collect maturing in- 
come and principal, usually to credit in- 
come to the customer’s Commercial Ac- 
count, or, if he is in another city, to re- 
mit to him at monthly or quarterly inter- 
vals, and to hold maturing principal 
items for reinvestment. We are further 
requested to furnish, at least once each 
year, a complete review and analysis of 
the investment portfolio, with recommen- 
dations for purchases or sales, and to 
make available to the customer the re- 
sults of special surveys, which we are 
continuously making, having to do with 
some particular class of securities, or 
with the securities in one particular in- 
dustry, or company. We are also in- 
structed to keep a running ledger record 
of transactions and cash account, and to 
furnish statements of account, prefer- 
ably once each month, and at the end of 
each calendar year to furnish an analy- 
sis of income, including profits and loss 
on security transactions, classified for 
income tax purposes. 


Similarity to Operation under Trust Account 

Actually when our customer delivers 
to us his securities, we make an initial 
study of his portfolio, and furnish him 
with recommendations which we believe 
are necessary in order to put the account 
in first class shape. Quite often we find 
ourselves recommending the sale of 
favorite securities, and have quite a time 
convincing our principal that our reasons 
for such recommendations are sound and 
in his best interests. All of us know 
how difficult it is to ask a man to sell a 
bond or a stock at a price which is con- 
siderably below what he paid for it, even 
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though he bought it ten years ago, and 
even if many things have happened in 
the meantime to change the picture. I 
suppose it is human nature to dislike 
disposing of an investment and sustain- 
ing a loss, even though by so doing he 
may reinvest in some other security 
which has far better opportunity for 
making back his lost money. However, 
once the customer is convinced we know 
what we are talking about, we have very 
little difficulty in this direction. In our 
Trust Investment division we follow very 
closely something more than 300 differ- 
ent investment securities, not counting 
first mortgages or investments in real 
property. Therefore, our first analysis 
of the customer’s list has, as its chief 
purpose, to bring his portfolio in line 
with that list of securities which we are 
constantly following. Another primary 
purpose of the first study is to properly 
diversify the account. 

The Investment Service account is 
operated in exactly the same way as a 
Trust, except that the principal retains 
title to the property, and must give his 
written approval to our recommendations 
before we will take any action toward 
changes in his account.. The securities 
recommended for Investment Service ac- 
counts are the same type of securities 
used for Trust accounts. Under present 
day circumstances, of course, it is not 
hard to enhance the value of an Invest- 
ment Service account. However, we try 
not to stress this phase, pointing out that 
it is our purpose to make recommenda- 
tions only with long term prospects in 
view. 


Basis of Fees 


Now as to fees for this service. We 
all know that there is a wide variance 
not only in the amount of fees charged, 
but in the way of charging them. For 
instance in Boston, fees for Investment 
Service accounts, as well as all other 
Trust fees, are based on income. In New 
York, the banks charge an opening fee 
and a closing fee and a fee on income 
during the intermediate period at a 
slightly lower rate than that prevailing 
in Boston. In Chicago this service is so 
new that the Corporate Fiduciaries As- 
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sociation is just now working out what 
it believes to be a proper fee schedule. 
In our bank we base our fee entirely on 
principal, charging % of 1% per annum 
of the fair market value of the securities 
held, with a minimum fee of $250. per 
annum per account. We started out with 
a minimum fee of $75., but soon realized 
that we could not do a first class job with 
an Investment Service account unless it 
were large enough so that the proper 
rules of diversification could be applied. 
Our experience seemed to show that an 
account of less than $50,000. was really 
not capable of proper diversification 
without having a multiplicity of small 
holdings. I do not mean that we refuse 
to take accounts of less than $50,000. in 
the Investment Service class. However, 
a minimum fee of $250. discourages a 
customer with a smaller account, es- 
pecially the man with less than $25,000. 

In New York they are developing a 
special type of service for the man of 
small means. One bank there has work- 
ed out a plan in cooperation with one of 
the professional Investment Counsel 
houses which permits a customer to 
place a sum as small as $10,000. under 
an Investment Service arrangement. No 
doubt, effort in this direction will per- 
form a very definite service to the small- 
er investor. However, I do not see how 
they can possibly offer competent invest- 
ment advice on that small an account, 
unless it is handled on a commingled 
fund basis. 

Freedom from Sales Resistance 

One of the most interesting features 
I have purposely left until the last, be- 
cause I think that so far as the future of 
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the Trust business is concerned, it is by 
far the most important feature. Any 
who have been in the Business Develop- 
ment end of the Trust Department know 
that it is much easier to sell any kind of 
Agency Service than to sell a man on the 
idea of naming your bank his executor or 
trustee. The minute you start to talk 
about Wills, he thinks of dying, and 
wants to put off the evil day. When you 
talk about Living Trusts he finds out he 
has to divest himself of title to his prop- 


erty, and again he wants to procrastin- 
ate. But the Investment Service Ac- 
count is something different. There isn’t 
anywhere near the same sales resistance 
to overcome. After all, you are going 
to do this man a service. He’s going to 
pay for it, certainly, but he is going to 
have more time to do other things, and 
less time in which to worry about his in- 
vestments. He doesn’t have to die, or 
give away his property, in order to take 
advantage of the service. 

An Investment Service account, 
Agency with Investment Counsel, or 
whatever you want to call it, is, in my 
opinion, the finest training ground that 
has yet been devised for the develop- 
ment of the future Testators of Wills 
and Grantors of Living Trusts. Can 
you think of any more concrete way of 
demonstrating to them how well you are 
equipped to handle their estates? Months 
of solicitation couldn’t get it across so 
well. Furthermore, while you are show- 
ing them, you are earning a very worth- 
while fee. 


Trust Problems of a Down-State Bank 


HARRY E. RIDDLE 
Trust Officer, Peoples Bank of Bloomington, II. 


S affects the operation of a Trust De- 
partment, I would suggest as of first 
importance the problem of Fees and Cost 


Accounting. It has been my observation 
that until the last decade a trust depart- 
ment was established at least partially 
for the purpose of serving as an accom- 
modation for some persons who were 
then considered valued customers of the 
commercial department of the bank, and 
with the idea of assuring the retention 
of a desired checking or savings account 
balance. At the same time, little or no 
thought was given to the expense inci- 
dent to administering the particular 
trust, to say nothing of the fees which it 
should pay. 

I am of the opinion that there is little 
or no reason for complaint as far as fees 


for acting as Administrator, Executor, 
Conservator or Guardian are generally 
concerned. Fees for acting in Living or 
Insurance Trusts, as Agent, Custodian 
and Depositary may be provided for by 
the terms of the respective contracts or 
agreements, but it might be well for all 
of the institutions similarly situated to 
adopt some uniform charge for this class 
of service. I believe we are more con- 
cerned with testamentary and other 
trusts which arise by other than contract, 
and which usually comprise from 50% to 
75% of the trust assets. As to these, 
my suggestion would be a uniform re- 
view and analysis of cost by each institu- 
tion to the end that the various results 
may be assimilated, a uniform schedule 
of fees arrived at which would pay the 
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cost and a profit to the Trustee, and ul- 
timately the submission of such uniform 
schedule to the proper authority for its 
adoption. 

Our present law provides in effect that 
courts may allow a reasonable fee to a 
trustee as long as it is not contrary to 
the provisions of the document creating 
the trust, but in the new proposed Pro- 
bate Act the present Act is copied with 
the following added: 


“In determining what shall constitute 
reasonable compensation as provided for 
in this section the Court shall consider 
the. value of the principal of the trust 
estate, the probable income therefrom 
and the amount of time required to. prop- 
erly administer the trust and may if 
necessary in order to reasonably com- 
pensate the trustee direct that a portion 
of the principal of the trust shall be used 
for such purpose. In all cases where the 
will of a deceased shall provide that the 
trustee thereunder shall receive reason- 
able compensation for his services the 
trustee in determining the amount of his 
compensation shall be allowed to con- 
sider the value of the principal of the 
trust estate, the probable income there- 
from and the amount of time required 
to properly administer the trust and may, 
if necessary, in order to reasonably com- 
pensate himself, use portions of the prin- 
cipal of the trust estate for such pur- 
pose unless the will of the deceased shall 
provide to the contrary.” 


I have not had an opportunity to con- 
sider this Act fully, but am of the opin- 
ion that this portion is an improvement, 
and that if it is enacted into law we 


should waste no time in the preparation 
and presentation to the various Courts of 
a uniform schedule of fees. 


Investment Difficulties 


The problem of finding Satisfactory 
Investments might be considered more 
important than that of fees, for after all 
we should consider the primary object 
of our existence is in practically all in- 
stances that of providing for the main- 
tenance, support or education of some 
ward or beneficiary. I see no reason 
why we should question the wisdom of 
those provisions of the various statutes 
controlling investments, if liberally con- 
strued. I have always felt that it was 
well that a portion of the principal of a 
trust be invested in government bonds, 
especially when the yield was sufficient 
to justify their classification as an in- 
vestment, but it is impossible at the pres- 
ent market to secure a yield which will 
begin to please the cestui qui trustants. 
The same comment may apply to bonds 
of the Home Owners’ Loan Corp., Fed- 
eral Farm Mortgage Corp., Federal Land 
Banks, State or Municipal bonds, the lat- 
ter of which are taxable under the laws 
of the State of Illinois. 


First mortgages on real estate have 
always been considered a very satisfac- 
tory form of investment at the hereto- 
fore prevailing rates of interest on such 
loans. It is my experience that good 
loans in any appreciable amount are not 
to be had, even at the present reduced 
rate of interest; and in connection with 
real estate mortgages, I wish to mention 
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the matter of taxes, for in all fiduciary 
items of which a Court of Record has jur- 
isdiction and where it is necessary to file 
inventories of the assets in such items, 
the tax assessor secures a list of the in- 
vestments and proceeds to see that all 
taxable securities are scheduled for gen- 
eral tax purposes. The annual rate in 
our County for the last few years has 
been from $4.50 to $5.00 per $100. of as- 
sessed valuation, and after the tax as- 
sessor has assessed taxable securities at 
50c on the dollar and applied the prevail- 
ing rate the net return is less than the 
prevailing yield on Government or Muni- 
cipal bonds. It would also be my ob- 
servation that people are becoming more 
and more educated to amortized loans, 
which creates another problem for the 
Trust Department, that is, the reinvest- 
“ment of the small principal payments re- 
ceived from time to time. 

We have heard and read much in the 
last few months of Common Trust 
Funds, and while I do not believe they 
have been developed to any great extent, 
progress is being made toward making 
them possible and practical until they 
may be of material assistance in solving 
the investment problem. 


Beneficiary Relations 


We have constantly before us the two 
problems heretofore mentioned,—un- 
profitable business and the difficulty of 
finding investments, which absorb most 
of our time, and still by newspaper and 
other advertisements we are holding our- 
selves out as anxious for more business. 
We need turn-over just as any other busi- 
ness, but I am wondering if we are not a 
little inconsistent when we cannot find 
time to give the personal side of the trust 
business the attention it should have. 

Our duty is not done when we have col- 
lected a fee, regardless of the amount, 
nor when we have made an investment, 
but we should arrange to reserve a good- 
ly portion of our time for heirs, bene- 
ficiaries, widows and wards. They seek 
our advice, and rightly so. This is often- 
times as important to them as their in- 
come or allowance. One reason why we 
were named as fiduciary was that they 
might expect to receive our time and at- 
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tention, and now they should not be made 
to feel that their problems are not our 
problems, nor that we are too busy to 
spend some time with them, and we 
should not assume the attitude that their 
inquiries are not welcome, or too trivial 
for us to heed. I really believe they can 
become our best salesmen, for after all, 
all we have to offer is Service, and they, 
being satisfied customers, can do more 
to show the advantages of Corporate 
Fiduciaries than any medium of advertis- 
ing that I know of. 

Another form of Public Relations 
which we should constantly keep in mind 
is that of cooperation with members of 
the Bar, for I believe that by such co- 
operation the attorneys come to realize 
that we have something to offer in the 
way of knowledge, ability, promptness, 
fairness and permanency, which the per- 
sonal fiduciary does not possess, and 
knowing of these characteristics of our 
institution and our co-operation they will 
not hesitate to recommend us in many in- 
stances where our services might other- 
wise remain unknown or unappreciated. 

Our’ respective departments have 
grown rapidly and will continue to do so, 
but we must give sufficient time to main- 
tain the personal contacts and individual 
service that form a part of our duties. 

In conclusion, may I mention briefly a 
few other problems which I believe 
should receive our attention, although 
they do not appear as urgent as those 
heretofore mentioned. For instance, I 
have in mind the matter of inventorying 
Trust Assets; I doubt whether it would 
be unreasonable to suggest that of all 
the Trust institutions represented here 
no two of them follow the same method. 
In inventorying or appraising the Trust 
Assets the matter of a uniform system of 
Trust Accounting is receiving consider- 
able attention, and it would appear that 
some new developments may be expected 
along this line soon. We always have 
before us the matter of taxation, but the 
only solution I can offer for that is to 
consider each item on its individual mer- 
its, follow the latest law, rules or regula- 
tionis we know of, subtract and multiply 
—then pay and hope that we have dealt 
justly with our Trust and the Collector. 
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HOW AN AMAZING NEW FILING 
CABINET GUARDS YOUR PAPERS 
FOR LITTLE EXTRA 


MM?" fires today are out in less than twenty 
minutes. But even in |that brief time, 
valuable papers kept in ordinary steel filin 
cabinets kane been completely charred an 
destroyed. That is because their thin steel 
walls actually conduct heat, protecting against 
fire for only five minutes or less. 

The new Remington Rand Certi-file is de- 
signed to protect your important correspond- 
ence, tax files, appraisals, inventories, trust 
papers .. . for a full thirty minutes at almost 
no extra cost It is a modern, handsome steel 
filing cabinet, with certified fire protection as 
an added feature. 

When you consider that 43% of businesses 
that lose their paper records are completely 
wiped out, you should investigate Certi-file. 
Phone the esi Rand office and ask 
them for details of a new trade-in offer by 
which you can replace your entire battery of 
old files with Certi-file with no immediate 
cash outlay. 


SEND FOR ILLUSTRATED BOOK 


Do you know what your papers are actually 
worth? Can you classify them quickly and 
accurately by their importance to your bank? 


Don’t wait until you find some vital record is 


gone forever. You can appraise those paper * Based on 4000-sheets-per-drawer working capacity, Certi-file 
protection costs only 3c per month per thousand papers filed. 


a sa by " = — — of Remington Rand can furnish approved labeled products giving 
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I aper. This book is free. Mail the coupon for the risk. Write Remington Rand, Buffalo, N. Y., for full details. 
your copy today. 
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Remington Rand Inc., Dept. B-311 
465 Washington Street 
Buffalo, N. Y. 


Please send me your free book, “Pieces of Paper.” 
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Final Draft of Uniform Trustees’ Accounting Act 


Salient Provisions of Act Approved by National Conference of 
Commissioners on Uniform State Laws 


Editor’s Note: Another significant step in the movement toward uniform- 
ity in laws affecting fiduciaries is indicated by certain features of this 
proposed Act. Before adoption by any State legislature it would be well 
to inquire whether several of its requirements would not place an un- 
necessary burden upon fiduciaries and ultimately the beneficiaries, for 
provision must be made for the considerable expense attendant upon the 
additional accountings. Beside the present statutory requirements the 
sufficiency of protection available through the courts should be considered. 
An excellent discussion of the salient features of the Act is contained 
in the address on “State Legislative Trends” by Richard G. Stockton, in 


the September issue of Trust Companies. 


Section 1. (Definition of Terms.) As 
used in this Act: A “testamentary trustee” 
‘means a trustee serving under a trust 
created by a will of a testator domiciled in 
this state at the time of his death whose 
will has been admitted to probate in this 
state, whether the trustee was appoined by 
the testator or by a court or other authority. 


A “non-testamentary trustee” means a 
trustee serving under a trust created in this 
state otherwise than by a will, whether the 
trustee was appointed by the settlor or by 
a court or other authority. *** 


This Act shall not apply to resulting 
trusts, constructive trusts, business trusts 
where certificates of beneficial interest are 
issued to the beneficiaries, investment trusts, 
voting trusts, insurance trusts prior to the 
death of the insured, trusts in the nature of 
mortgages or pledges, trusts created by 
judgment or decree of a federal court or a 
state court other than the [probate court], 
liquidation trusts, or trusts for the sole pur- 
pose of paying dividends, interest or inter- 
est coupons, salaries, wages or pensions. 


Testamentary Trust 


Section 2. (Testamentary Trust Inven- 
tory.) Within thirty days after it is the 
duty of the first qualifying testamentary 
trustee to take possession of the trust prop- 
erty he shall file with the [probate court 
where the will was admitted to probate] an 
inventory under oath, showing by items all 
the trust property which shall come to his 
possession or knowledge. 

Section 3. (Intermediate Accountings.) 
Within thirty days after the expiration of 


the first year after the first qualifying tes- 
tamentary trustee was under a duty to file 
his inventory as prescribed in Section 2 the 
testamentary trustee then in office shall file 
with the [probate court of the county where 
the will was admitted to probate] an inter- 
mediate account under oath covering such 
year and showing: 

(a) the period which the account covers; 

(b) the names and addresses of the liv- 
ing beneficiaries known to the trustee, with 
a statement as to those known to be minors 
or under legally declared disability; a de- 
scription of any possible unborn or unas- 
certained beneficiaries; and the name of the 
surety or sureties on the trustee’s bond with 
the amount of such bond; 

(c) in a separate schedule the trust prin- 
cipal on hand at the beginning of the ac- 
counting period and the then status of its 
investment; the investments received from 
the settlor and still held; additions to trust 
principal during the accounting period with 
the dates and sources of acquisition; invest- 
ments collected, sold or charged off during 
the accounting period, with the consequent 
loss or gain and whether credited to prin- 
cipal or income; investments made during 
the accounting period, with the date, source 
and cost of each; deductions from principal 
during the accounting period, with the date 
and purpose of each; and trust principal on 
hand at the end of the accounting period, 
how invested, and the estimated market 
value of each investment; 

(d) in a separate schedule the trust in- 
come on hand at the beginning of the ac- 
counting period, and in what form held; 
trust income received during the accounting 
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period, when, and from what source; trust 
income paid out during the accounting pe- 
riod, when, to whom, and for what purpose; 
trust income on hand at the end of the ac- 
counting period, and how invested; 

(e) whether any sellor to, or buyer from, 
the trustee of trust property during the ac- 
counting period was at the time of the sale 
or purchase (1) in the case of a corporate 
trustee, an affiliate or subsidiary, or an of- 
ficer, employee, or nominee of the trustee 
or of an affiliate or subsidiary; or was (2) 
in case of a non-corporate trustee a spouse, 
relative, partner, employer, employee, or 
business associate; or was (3) in either case 
a person who had a contract or understand- 
ing with the trustee regarding the sale of 
trust investments to each other directly or 
indirectly; but none of the provisions of this 
subsection shall apply to purchases and sales 
made by brokers for the trustee on stock 
exchanges; 

(f) a statement of unpaid claims with the 
reason. for failure to pay them, including 
a statement as to whether any estate or in- 
heritance taxes have become due with re- 
gard to the trust property, and if due, 
whether paid; 

(g) a brief summary of the account; 

(h) such other facts as the court may by 
rule or court order require. 

Within thirty days after the end of each 
yearly period thereafter during the life of 
the trust the testamentary trustee then in 
office shall file with the same court an in- 
termediate account under oath showing cor- 
responding facts regarding the current ac- 
counting period. 

Section 4. (Final Accounting.) Within 
[ ] days after the termination of every 
testamentary trust the trustee, and in the 
case of the transfer of the trusteeship due 
to the death, resignation, removal, dissolu- 
tion, merger or consolidation of a sole trus- 
tee the successor in interest of the old trus- 
tee, shall file with the [probate court of the 
county where the will was admitted to pro- 
bate] a final account under oath, showing 
for the period since the filing of the last ac- 
count the facts required by Section 3 re- 
garding intermediate accountings and in 
case of termination of the trust the distribu- 
tion of the trust property which the account- 
ant proposes to make. 

Section 5. (Distribution Accounting.) 
Within [ ] days after the distribution of 
the trust property by the testamentary 
trustee he shall file with the court where the 
final account was filed a distribution account 
of the trust property which he has dis- 
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tributed and the receipts of the distributees. 
Section 6. (Procedure on Intermediate 
Accountings.) Every testamentary trustee 
who files an intermediate account in court 
shall within ten days after such filing de- 
liver to each known beneficiary a notice of 
such filing; and if there is to be no court 
hearing on the account a summary of the 
account with an offer to deliver the full 
account on demand, or if there is to be a 
court hearing on the account a copy of the 
account, *** Any beneficiary or the trustee 
may petition the court for a hearing on any 
intermediate account, and the holding of 
such a hearing shall be in the discretion of 
the court. In the case of the third inter- 
mediate accounting and every three years 
thereafter the trustee shall apply to the 
court for a hearing on and approval of all 
unapproved accounts and shall give each 
known beneficiary written notice of such ap- 
plication [ ] days before the return day 
thereof, in the manner prescribed for the 
delivery of the copy of the account. *** 
Section 7. (Service of Papers in Final 
Accounting.) At least [ ] days before 
the return of a final accounting the testa- 
mentary trustee shall deliver to each known 
beneficiary a copy of the account and a 
notice of the time and place at which the 
account will be presented for approval, 
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which date shall not be earlier than [ ] 
days after the account was filed. *** 

Section 8. (Vouchers.) When an inter- 
mediate or final account is presented for 
consideration in court the testamentary 
trustee shall produce in court vouchers for 
all expenditures of $20 or more, made by the 
trustee during the accounting period. [The 
vouchers shall be returned to the trustee 
after the account is approved. ] 

Section 9. (Representation.) Any bene- 
ficiary who is an infant, of unsound mind 
or otherwise legally incompetent, and also 
possible unborn or unascertained beneficiar- 
ies may be represented in a testamentary 
trust accounting by the court, or by com- 
petent living members of the class to which 
they do or would belong, or by a guardian 
ad litem, as the court deems best. *** 

Section 11. (Effect of Court Approval.) 
The approval by the court of a testamen- 
tary trustee’s account after due notice and 
service of papers, or representation as pro- 
vided in this Act, shall, subject to the right 
of appeal, relieve the trustee and his sure- 
ties from liability to all beneficiaries then 
known or in being, or who thereafter be- 
come known or in being, for all the trus- 
tee’s acts and omissions which are fully and 


accurately described in the account, includ- 
ing the then investment of the trust funds. 
The court may disapprove the account and 
surcharge the trustee for any loss caused 
by a breach of trust committed by him. The 
account may be reopened by the court on 
motion of the trustee or a beneficiary, for 
amendment or revision, if it later appears 
that the account is incorrect, either because 
of fraud or mistake. Court approvals or 
disapprovals of intermediate or final ac- 
counts shall be deemed final judgments in 
so far as the right of appeal is concerned. 
[No account shall be reopened because of a 
mistake more than one year after its ap- 
proval. No beneficiary may move for the 
reopening of any account because of fraud 
more than [ ] days after he dfScovers 
the existence of the fraud.] 


Non-Testamentary Trusts 


Section 12. (Inventory by Non-Testa- 
mentary Trustee.) Within thirty days af- 
ter it is the duty of the first qualifying 
trustee of a non-testamentary trust to take 
possession of the trust property he shall file 
in the office of the [clerk of the } 
court in the county where the trust was 
created a notice of his appointment as trus- 
tee, a copy of the instrument creating the 
trust if the trust was created by a writing, 
a list of the names, addresses, and dates of 
birth of the known living beneficiaries, a 
description of any possible unborn or un- 
ascertained beneficiaries, and an inventory 
under oath of the trust property which shall 
have come to his possession or knowledge. 


Section 13. (Accounting by Non-Testa- 
mentary Trustee.) Every non-testamentary 
trustee shall file intermediate, final and 
distribution accounts with the [clerk of the 

Jeourt in the county where the 
trust was created, at the same intervals, un- 
der the same conditions, and with the same 
effect as herein provided with respect to the 
accountings of a testamentary trustee in the 
[probate] court. *** 


Waiver of Duty to Account 


Section 15. (Power of Settlor.) The 
settlor of any trust affected by this Act may, 
by provision in the instrument creating the 
trust if the trust was created by a writing, 
or by oral statement to the trustee at the 
time of the creation of the trust if the trust 
was created orally, or by an amendment of 
the trust if the settlor reserved the power 
to amend the trust, relieve his trustee from 
any or all of the duties which would other- 
wise be placed upon him by this Act, or add 
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duties to those imposed by this Act on his 
trustee with regard to inventories and ac- 
countings. But no expression of intent by 
any settlor shall affect the jurisdiction of 
the courts of this State over inventories and 
accounts of trustees, in so far as such juris- 
diction does not depend upon the provisions 
of this Act. 


Section 16. (Power of Beneficiary.) Any 
beneficiary, if of full age and sound mind, 
may, if acting upon full information, by 
written instrument delivered to the trustee, 
excuse the trustee as to such beneficiary 
from performing any- of -the--duties «imposed 
on him by this Act or exempt the trustee 
from liability to such beneficiary for failure 
to perform any of the duties imposed upon 
the trustee by the terms of this Act. 


Section 17. (Accountability at Other 
Times.) Nothing herein contained shall be 
construed to abridge the power of any court 
of competent jurisdiction to require testa- 
mentary or non-testamentary trustees to file 
inventories, to account, to exhibit the trust 
property, or to give beneficiaries informa- 
tion or the privilege of inspection of trust 
records and papers, at times other than 
those herein prescribed; and nothing herein 
contained shall be construed to abridge the 
power of such court for cause shown to ex- 
cuse a trustee from performing any or all of 
the duties imposed on him by this Act. 
Nothing herein contained shall prevent the 
trustee from accounting voluntarily when 
it is reasonably necessary, even though he 
is not required to do so by this Act or by 
court order. 


Section 18. (Enforcement.) Any bene- 
ficiary may apply to the court of competent 
jurisdiction for an order requiring the trus- 
tee to perform the duties imposed upon him 
by this Act. 


Section 19. (Penalties for Violation of 
Act.) When a trustee fails to perform any 
of the duties imposed upon him by this Act 
he may be removed, his compensation may 
be reduced or forfeited, or other civil pen- 
alty inflicted, in the discretion of the court. 

Section 20. (Forms of Inventories and 
Accounts.) The courts given jurisdiction 
over accountings by this Act may prescribe 
forms in which inventories and accounts 
shall be presented. *** 

Section 22. (Charitable Trusts.) This 
Act shall apply to charitable trusts. Docu- 
ments required to be delivered to beneficia- 
ries of such trusts shall be delivered to the 
[Attorney General of the State and the 
State Department of Charities.] *** 
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@ There are Marine Midland banking 
offices in twenty-nine New York State 
cities and towns, including New York, 
Buffalo, Rochester, Troy, Binghamton, 
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Future of the Dual Banking 
System 


“Regulation F is another of these 
rooms in the unified banking, anti-states’ 
rights labyrinth’, whose purpose is “to 
deprive state banking departments of 
their authority over trust funds, under 
the jurisdiction of the county court, held 
by national banks,” declared Charles F. 
Zimmerman, President, First National 
Bank of Huntingdon, Pa., in his address 
before the Adams County (Pa.) Bankers 
Association. 

A peculiar result of this provision, he 
said, is the fact that Federal Reserve 
banks are examining trust departments 
of state chartered trust companies, mem- 
bers of the System, to discover whether 
they may be incurring adverse business 
risks. The next step, he ventured, is 
“to send FDIC federal examiners into 
non-member trust companies having ‘in- 
sured’ deposits.” 

Mr. Zimmerman queried whether our 
banking system should be one “based 
upon the theory that a few scholarly men 


on the Federal Reserve Board are cap- 
able of determining correct credit and 
banking practices throughout this vast 
domain of ours, or shall it be an Ameri- 
can banking system.” He enumerated 
seven major moves, now in operation, to 
break down states’ rights and the dual 
system of banking: 


Trade area branch banking 
Enforced membership in the 
Federal Reserve System 

RFC loans and preferred shares 
The Federal Deposit Insurance 
Corporation 

Regulation F 

The Social Security Act 
Corporate Ownership of Shares 
of National Banks 


“Those who have inaugurated these 
policies are having ‘confusion worse con- 
founded’, perhaps in the expectation that 
finally a unified system shall flower forth 
out of the sheer desperation of practical 
bankers.” 


Statement of Principles of 
Commercial Banking 


In the vein of the Statement of Principles 
of Trust Institutions, a Statement of Prin- 
ciples of Commercial Banking has been pre- 
pared by the Bank Management Commis- 
sion and approved by the Executive Council 
of the American Bankers Associaion. Its 
purpose is to epitomize the essential rela- 
tionships and responsibilities among banks, 
the public and the government. 

The paramount objective, according to the 
Statement, is the bank’s obligation to its 
depositors with regard to the safety of 
funds entrusted to it. Next in importance 
are proper investment policies, investiga- 
tion of new accounts and an equitable basis 
for compensation for its services. 

The committee which prepared the state- 
ment of principles included Herman H. Gris- 
wold, President First National Bank & 
Trust Company, Elmira, New York, Chair- 
man; G. Fred Berger, Treasurer Norristown- 
Penn Trust Company, Norristown, Pennsyl- 
vania; Fred W. Ellsworth, Vice’ President 
Hibernia National Bank, New Orleans, 
Louisiana; P. D. Houston, Chairman of the 
Board American National Bank, Nashville, 
Tennessee, and Frank W. Simmonds, Dep- 
uty Manager American Bankers Associa- 
tion, New York, Secretary. 





Possession and Transmission of Property 


Inheritance as a Natural Right and Moral Question 


JOSEPH F. McCLOY 
Of the New York Bar* 


VEN in the ordinary case of the sub- 

stantial estate subject only to pres- 
ent tax rates and not to possibly greater 
rates where but one domiciliary State tax 
is due in addition to the Federal tax it is 
recognized that the day of great fortunes 
is passing. Tyler Dennett, President of 
Williams College, is quoted as saying in 
a recent address at the Mark Hopkins 
Centenary: 


“T trust that you will not think me 
some dire prophet of disaster when I re- 
mind you that the redistribution of 
wealth in this Country is now well ad- 
vanced by laws enacted, and that no 
political party is proposing to repeal 
them It is difficult indeed to see how 
any considerable fortune will in the next 
twenty-five years be able to withstand 
two transfer taxes.” 


Judicial Expressions 


Whatever the mathematicians may con- 
clude, when the case arises where highly 
progressive rates imposed by death tax 
statutes of States or States and Nation 
result in confiscation, we may safely 
leave the matter to be determined by the 
courts which the heirs will find are neith- 
er deaf nor dumb. The United States 
Supreme Court has uttered warnings ap- 
plicable to such a conflict of the taxing 
powers of State and Nation, in one case 
saying: 


“In respect to respective spheres of 
jurisdiction of Federal government and 
state governments, it is well to keep in 
mind that these powers are complemen- 
tary, one to the other; that they are not 
in conflict; and that the states are and 
must ever be coexistent with the national 
government. Hence, the Federal Consti- 
tution must receive a practical construc- 


*From recent address before the Rotary Club 
of Greenwich, Conn. 


tionl. In the language of Justice 
MeKenna?2, ‘Our dual form of govern- 
ment has its perplexities, state and na- 
tion having different spheres of jurisdic- 
tion, .... but it must be kept in mind 
that we are one people and the powers 
reserved to the states and those con- 
ferred on the United States are adapted 
to be exercised, whether independently 
or concurrently, to promote the general 
welfare, material and moral.’ ” 


And in another case the same Court 
uttered this warning: 


“If a case should ever arise where an 
arbitrary and confiscatory exaction is 
imposed bearing the guise of a progres- 
sive or any other form of tax, it will be 
time enough to consider whether the 
judicial power can afford a remedy by 
applying inherent and fundamental prin- 
ciples for the protection of the individual 
even though there is no express author- 
ity in the constitution to do so.’ 


Historical Recognition 


It was the theoretical possibility of the 
complete extinguishment of estates fol- 
lowing the exercise of State and Federal 
powers of taxation thereon that led me to 
a consideration of the underlying ques- 
tions as to what right in fact the indivi- 
dual had to possess and transmit property 
by inheritance, and to inquire into the 
nature of that right. 

Most of you having heirlooms and in- 
herited family possessions would prob- 
ably conclude that there really is no ques- 
tion at all about the matter and that time 
spent on research in this line would be 
wasted time. Your conclusion would be 
wrong. This question has been recog- 
nized through ages past as a most vital 

(1) Union Pacific R. R. Co. v. 

Wall. 6. 


(2) Hoke v. U. S., 227 U. S.. 308. 
(3) White, J., Knowlton v. Moore, 178 U. S. 41. 


Peniston, 18 
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one, and in our own time becomes so 
acute as to threaten the very foundations 
of our national life, and even of our civi- 
lization. We do not have to trace our title 
to the right in question down through all 
the arches of the years, even to the days 
of those incomparable registrars, Aris- 
totle and the Angelic Doctor, St. Thomas 
Aquinas in the thirteenth century, yet 
we should note that from ancient days a 
man’s heirs had inalienable rights in the 
decedent’s estate. In some _ instances 
they could not be disinherited, in other 
cases the family property could not be 
disposed of even during the life of the 
father without the consent of his chil- 
dren. Wills took effect only upon the 
failure of heirs. 


The underlying principle is now given 
effect by state laws giving intestate 
‘shares despite contrary provisions in a 
will, as well as the practice of juries to 
declare an unnatural will invalid when it 
violates the moral duty of a man to pro- 
vide for the natural objects of his boun- 
ty. Our immediate deeds of title are the 
immortal Declaration and the Constitu- 
tion which recognize that man has cer- 
tain inalienable rights. Our Constitu- 
tion protects the acquiring, holding and 
transmitting of property by inheritance. 


Modern Misconceptions 


It is upon the sub-stratum “the nat- 
ural rights of man” underlying our nat- 
ional foundations that the battle of our 
age is waged by Pontiff, Poet, Philoso- 
pher, and People in the streets with rifles 
in their hands. Thus, Carl Sandburg in 
his latest book, “The People, Yes”, puts 
the question thus: 


“Get off this estate. 

What for? 

Because it’s mine. 

Where did you get it? 
From my father. 

Where did he get it? 
From his father. 

And where did he get it? 
He fought for it. 

Well, I’ll fight you for it.” 


“Why,” I would ask the poet, “call this 
an ‘estate’ and not a shambles such as 
Spain today?” 
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Among the philosophers, M. R. Cohen 
in an essay entitled ‘The Birthright of 
Esau,’ among other conclusions arrives 
at this: 


“The argument that everyone wishes 
to provide for his children and fears to 
leave them in a condition of economic in- 
security moves in a vicious circle. For 
this fear itself springs from the present 
order of property distribution. Any so- 
cial arrangement that protects the inter- 
ests of all children naturally removes the 
necessity for providing for a few.” 


And then he goes on to say that Har- 
lan Eugene Read, who wrote a thesis en- 
titled ‘The Abolition of Inheritance,’ “on 
purely rational grounds proves his case 
beyond a shadow of a doubt.” The learn- 
ed philosopher’s theory comes to this, 
that the State will prove a better pro- 
vider and protector for the children than 
the parents. And since the State is, 
after all, but a nebulous conception, what 
the argument means is that some indi- 
vidual other than the parent shall be em- 
ployed to care for children, or to put it 
bluntly, that I shall care for your chil- 
dren or you shall care for my children, or 
perhaps someone who has no children 
shall care for our children, which seems 
to me a most unnatural and fantastical 
arrangement. In Russia where these 
theories were tried out in earlier days of 
enthusiasm I understand they are now 
abandoned and parents are encouraged to 
care for their own children. Mr. Read’s 
volume carries an unconsciously ironic 
dedication, leaving his foremost legacy 
to his own wife and children. The author 
dedicates his work: 


“To my wife and to our children, John 
and Katherine: and to all children of all 
parents everywhere, for whom the future 
holds the glorious hope of equal oppor- 
tunity at the cradle.” 


I quote from Mr. Read’s prospectus: 


“The plan proposed *** is that inheri- 
tance taxes shall be increased until they 
absorb all of the wealth that passes by 
descent with exception in favor of 
widow’s rights of dower and reasonable 
sums for the care and education of in- 
valids and minor children.” 
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The proposer of this plan proceeds up- 
on the premise that “inheritance being 
based not upon right but upon privilege 
it is perfectly proper that the privilege 
be taken away from heirs altogether and 
at once.” But Mr. Read also must have 
read the Constitution because he says 
further: “Yet the fact that this evil has 
been so long recognized and permitted 
among us would seem to indicate that we 
should proceed slowly to stop its advance 
and to limit its future power. We must 
have well in mind the constitutional ob- 
ligations that have been thrown about 
it.” Elsewhere in his work the author 
recognizes, as he says, “to its fullest ex- 
tent the part that inheritance has played 
in former ages in holding together the 
resources and power of feudal families 
during periods of history when ‘family 
power’ was important,” but he now be- 
lieves “that the time for a sweeping re- 
form along this line has come.” 


A Natural Law and a Moral Question 


To many minds these arguments seem 
plausible and persuasive in the face of all 


the human misery in slums and all the 
painful poverty in a world of plenty. So 
to the prohibitionist who noted all the 
evils flowing from the abuse of drink, the 
only cure was prohibition which denied 
the natural rights of men in that regard. 
And so the Communist would seek a 
wider distribution of property by pro- 
hibiting its private possession and in- 
heritance, thus invading man’s natural 
rights in that regard. We saw that our 
prohibition law made no change in hu- 
manity, and we are now seeing in Rus- 
sia, where a statutory equality of reward 
was prescribed, that wages now are paid 
in accordance with production. In this 
connection let me quote from the Ency- 
clical of one of the Pontiffs: 


“Man’s natural right of possessing and 
transmitting property by inheritance 
must be kept intact and cannot be taken 
away by the state from man. Hence, the 
domestic household is antecedent as well 
in idea as in fact, to the gathering of 
men into a community.” 


These Pontifical utterances should not 
sound strange to American ears; they ex- 
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press the essence of what we have come- 
to call ““Americanism.” 

As the late Surrogate Fowler of New 
York, eminent authority on estate mat 
ters, expressed it in deciding a case 
where the question was argued: 


“It is not correct to assume that th 
right of private property is in Americ 
a concession from the state and that 
therefore property is subject to be re- 
turned to the state on demand. When 
this government was formed private 
property already existed. The state with 
us did not originate property or the 
rights of property, and the political con- 
cept that private property flows from the 
state has no place in our constitutional 
history.” 


I quote an approved definition of nat- 
ural rights:: “By natural rights are 
meant all those we acquire by our very 
birth, e.g. the right to live, to integrity 
of limbs, to freedom, to acquire property, 
etc.” 

The premise of the proposers of the 





Human Rights and the 


Each person in the United States 
would have received $35 if the entire in- 
come of all those receiving $5,000 or 
more during 1933 had been confiscated 
by the government and redistributed 
among the whole population. This, in 
addition to the fact that the great 
wealth of the country is not represented 
in dollars or liquid assets, led to the con- 
clusion by Silas H. Strawn, former Presi- 
dent of the American Bar Association, 
in his address at the Nebraska Bankers’ 
Association Convention, that equal dis- 
tribution of income, even if possible, is 
not the real job with which we are faced, 
but, rather, the task is to increase our 
total wealth “so that we may have more 
to divide among those who have earned 
ag 

Mr. Strawn further attacked the con- 
cept of wealth distribution on the ground 
that it would not be long before the im- 
provident distributee would dispose of 
his share, while those who through 
“ability, industry and frugality had ac- 
cumulated and built up the vast indus- 
tries of the country, which they had been 


. the State. 
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plan to abolish inheritance is fallacious. 
Inheritance is one of the natural rights 
of man and not a privilege accorded by 
The prohibitionist was mor- 
ally wrong, the abolitionist of inheri- 
tances by taxation or otherwise is also 
morally wrong. The question is a moral 
question. Unfortunately, many of the 
opponer of the abolitionist of inheri- 
tances : il to concede that this question 
is a moral question. They fail to see 
that there are duties as well as rights 
connected with the possession and inheri- 
tance of property. If property be widely 
and wisely distributed, the problem solves 
itself. 

While it remains no less a moral right, 
the prevalence of social injustice renders 
exercise of the right of inheritance pre- 
carious, for if one natural right is 
claimed for oneself all natural rights 
must at the same time be conceded to all 
others, lest the right claimed may come to 
have little value. The right of inheri- 
tance does not repeal the Golden Rule. 





Distribution of Wealth 
obliged to surrender, would be prevented 
from giving employment and from taking 
care of the dependents.” 


Two quotations by Mr. Strawn are in- 
teresting. The first is from a speech by 
President Roosevelt in 1932: “Every 
man has a right to his own property, 
which means a right to be assured to the 
fullest extent attainable in the safety of 
his savings. This right is paramount. 
The government should assume the func- 
tion of economic regulation only as a last 
resort.” 


The other is by Professor Sumner of 
Yale: “Those who attempt to establish a 
conflict between human rights and prop- 
erty rights lend the impression that it 
must be quite dishonest to own prop- 
erty, quite unjust to go one’s own way 
and earn one’s own living; that the only 
really admirable person is the good-for- 
nothing; that poverty is the best policy; 
that if you get wealth, you will have to 
support other people; if you do not get 
wealth, it will be the duty of other peo- 
ple to support you.” 
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The Bankers’ Problems in Washington 


Assuring Informed Public Opinion and Official Cooperation 


From address by U. V. WILCOX 
Washington Correspondent of the “American Banker” 
Before Kentucky Bankers Assn. Convention 


AM not attempting to glorify any 

Government banking agency when I 
say that almost without exception, the 
hard working officials sincerely desire to 
serve and cooperate. Granted that this 
is true, and I believe it is in the main 
very true, it makes easier the approach 
to the larger program which I have in 
mind. 

There are high pressure groups in 
Washington who would change banking 
laws to meet their own ends. There are 
all too many well-meaning theorists 
busy in Washington who consider it their 
duty to help initiate legislation which 
can ultimately eliminate private banking 
for governmental, that is, political bank- 
ing. 

Sometimes these movements are dis- 
guised at the first. Sometimes it is 
necessary to ferret out their beginnings 
and identify their authors. Specious 
terms are used to conceal purposes. 
Sometimes a plan proposed would drive a 
discordant wedge into the present bank- 
ing structure. One group may want 
branch banking permitted on a national 
scale, or a central bank—the nationaliza- 
tion of banks; greater control over banks. 
These are all proposed under the blanket 
of high patriotism, designed, it is said, 
for the good of the average citizen. Only 
a well informed banking world can off- 
set these insidious and frequently sly 
movements, or the larger drives of the 
bigger groups. 

I am not here concerned with Demo- 
cratic or Republican politics. Both par- 
ties have their radical and psychopathic 
fringes. What I am now concerned with, 
is arousing bankers themselves, to do 
their part to offset these movements, as 
a matter of enlightened self interest. It 


is almost always the ignorance of the 
man on the street that makes possible 
this constant whittling down of the lib- 
erty of bankers which has made them to- 
day the most regulated business group in 
American life. 

In addition to a mass of regulatory 
laws, all passed, of course, for the good 
of bankers, there are specious means of 
competition with some of the “emer- 
gency” agencies. At present, such com- 
petition as exists in some fields is not 
overly serious. It can, in fact, and fre- 
quently does, provide a challenge to the 
alert banker. 

There exists in Washington, and 
throughout the country, those who hold 
that all economic troubles can be solved 
by more centralized control over money. 
Borah, Lemke, Coughlin, to name but 
three of the more vocal, have dedicated 
their efforts to revolutionize banking. 
They are the Three Horsemen who would 
have more Government in banking. They 
will gain followers to the extent that the 
community bank fails to educate those 
who come in contact with it. 

Much of the propaganda against bank- 
ing, as it is organized today, is insid- 
ious; fundamentally it is based on an 
emphasis of half truths, antipathy or 
jealousy of the man or company having 
money. Such drives can be met in sev- 
eral effective ways: 

1. By act, word, education, empha- 
sizing that the bank is as much:a part of 
the community and as necessary for its 
health and happiness, as the dentist, the 
physician, the public library. 

2. Knowing what is going on in mat- 
ters pertaining to banking; on the state 
front, the national front—the state 
capitols, the capital at Washington. Such 
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knowledge is an insurance policy for 
continued existence. 


3. Keeping in close touch with the 
mental processes of your Representatives 
and Senators on matters affecting bank- 
ing. This can be done by talking and 
visiting, writing letters, asking ques- 
tions, giving advice, praise, blame. 
Every Congressman has a banker, yet all 
too many Congressmen are woefully 
ignorant on banking matters, on money 
and how it is created and who controls it, 
credit and earnings, the disadvantages of 
branch banking, how banking laws and 
regulations are working out. Friendly 
letters to Washington, critical letters, in- 
formative letters may play no small part 
in either shaping legislation or prevent- 
ing the enactment of more legislation. 
Multiply the number of these letters by 
the intelligent bankers capable of writ- 
ing them and the bank will cease to be 
the tired goat that is ridden by every 
political opportunist. 


4. Keeping in touch with Washing- 
ton officials in the banking agencies. I 
have it from the Reserve Board officers, 
from the Comptroller’s Office, from the 
Federal Deposit Insurance Corporation, 
and the others, that they welcome let- 
ters, suggestions, advice and even criti- 
cism. They say they do—take them at 
their word. 

How does such a 4-point program oper- 
ate? It will, if followed, bring Wash- 
ington and the bankers together. It will 
broadly educate both official and banker. 
It will serve as a check on the pressure 
groups; on the dispensers of propaganda 
and half truths. It will serve to edu- 
cate the masses in that such contacts pro- 
duce news, stories, information, respect, 
confidence. 

Whether we have a Republican Landon 
in the White House or, four more years 
of a Democrat New Deal Roosevelt, it 
must be appreciated that the national 
trend is toward central control over 
money, credit, business. 
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A Democrat Administration has sought 
to aid banks toward recovery but has 
passed new banking laws giving Federal 
officials far more control over money and 


credit than ever before. There is, too, 
the Federal Deposit Insurance Corpora- 
tion which, while serving a laudable ideal 
in restoring confidence through Govern- 
ment guarantees, has vast control powers 
over every insured bank. Let it be said 
to the credit of its high officials, that 
such powers have been allowed to lie 
dormant. But, remember they are there, 
as any banking lawyer will agree. 


The future of independent banking in 
America rests with alert, intelligent ap- 
preciation of what is happening in Wash- 
ington, particularly such events as im- 
mediately concerns banks. 


The banker need not disguise himself 
with false whiskers and a pleading tone 
in his Washington contacts. If he is do- 
ing his best—if he is conducting his busi- 
ness successfully, he can write and talk 
with pride. The banker has a business 
he can be proud of. 


Mid-Winter Trust Conference 


Blaine B. Coles, president of the Trust 
Division, American Bankers Associa- 
tion, has announced that the eighteenth 
mid-winter trust conference of the div- 
ision will take place in New York City 
on February 9, 10 and 11, 1937. 

Two objectives form the basis of the 
program now in preparation: a consid- 
eration of the broad contemperary prob- 
lems affecting trust business as a whole, 
and a discussion of matters involved in 
the day to day work of the trust officer. 

The five sessions of the conference will 
be held at the Waldorf Astoria, one each 
morning, and one on the afternoons of 
February 9and10. The annual banquet, 
closing the conference, will be the fea- 
ture of the evening of February 11. 


A Managed Gold Standard 


The power of the President to alter the 
gold content of the dollar in emergencies 
should be extended, declared Leon Fraser, 
vice president of the First National Bank 
of New York, speaking before the National 
Foreign Trade Conference attended by rep- 
resentatives of twenty-five countries. While 
Mr. Fraser believed that the gold content is 
fixed and would not be changed, expressed 
the prospect of a world monetary system of 
a “reformed, modified and managed gold 
standard.” 

A flexibility responsive to domestic 
economic developments, local credit condi- 
tions and relative price levels. The aim 
should be a synthesis of the best features 
of a managed paper money concept and the 
principles of the classic gold standard. 

Mr. Fraser outlined six additional poli- 
cies necessary to effect international sta- 
bilization: 

1. Expansion of international trade 
through freer international transactions. 

2. Sound monetary conditions founded 
on a balanced budget. 

3. Avoidance of inflation and a runaway 
stock market. 

4, Adjustment of war debts on a nomin- 
al cash casis or leaving them in status quo. 

5. <A cut in the interest rates on Young 
and Dawes bonds. 

6. Obstention from participation in for- 
eign political problems, but an increase in 
cooperation among international monetary 
authorities. 





Profitable Fee Basis for Trust Services 
Developing Rate Structures Based on Local Costs Analysis 


JOHN J. DRISCOLL, JR., C. P. A. 
Driscoll, Millet & Co., Philadelphia* 


T is our conclusion that the profit or 

loss is primarily dependent on a 
knowledge of the costs of rendering trust 
service to the different types and sizes 
of trust business we handle and on the 
ability of a department to translate these 
costs into policies and fees. The secur- 
ing of volume is no more the answer to 
profitable trust operations than it is to 
banking operations, nor is the fact that 
a department has been established for a 
certain number of years in itself a guar- 
antee that a profit will be earned. 


The first requirement in the applica- 
tion of costs to trust business is to break 
the department down to show the profit 
or loss distributed to the various types 
of trust service rendered. This will show 
what types of service are being rendered 
at a loss and where the weaknesses exist. 


Before we can say whether our fees 
are adequate or inadequate, we should 
definitely know where our present basis 
of fees brings us out and where they 
are deficient and to what degree. Gen- 
erally, Executorships and Administrator- 
ships will show a profit more frequently 
than any other type of personal trust 
business, while Trustee Accounts will 
show a substantial loss. Corporate trust 
business, if secured in volume, will 
normally show a good profit, provided we 
have not foolishly cut our fees to secure 
this volume. This is so because we have 
a direct relation between the work we 
do and the fee we receive. If our fee is 
sound, we should earn a profit. 


Trust Costs 


There is a fundamental difference be- 
tween the development of costs for the 
banking department and for the trust de- 


*From address before New Jersey Bankers Assn. 
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partment. Banking operations are large- 
ly standardized and, to a degree, mechan- 
ical, while trust operations do not fol- 
low any standard pattern. In trust 
business they will be found to vary wide- 
ly. I recall the matter of investment 
supervision in two large departments 
with about the same amount of invest- 
ments under their direction. One oper- 
ates with two men, and secures much of 
its information by contact with sources 
of reliable firsthand information; while 
the second operates with eighteen people 
and accumulates all of its information it- 
self from the various services, news- 
papers, trade journals, etc. Each ren- 
ders an excellent service that adequately 
cares for its needs, but, of course, there 
is no comparison in the cost. 

If there is any such thing as average 
costs for trust business, I haven’t seen 
them. Costs will vary with the type of 
department, the type of its management, 
its form of supervision, the scope and 
type of its investment supervision, the 
systems in use and the types of business 
handled. Banking costs vary, but com- 
pared to the variations met in trust costs, 
they might be termed almost constant. 
An example of the variations that exist 
is seen in these figures representing the 
high and the low of four trust depart- 
ments operating in the same city in close 
competition with each other. No one of 
these departments was high in all these 
items, nor was one low. 


Low 
20.57 


Description High 
Cost of Opening an Account 50.38 
Cost of Holding a Piece of 

Real Estate 
Cost per Item of Disburse- 

ment -60 13 
Cost per Bookkeeping Item 27 .06 
Maintenance per Account 


3.20 
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In determining trust costs, it is neces- 
sary that consideration be given to all 
inter-departmental transactions, and if 
we assume that what one department 
does for another is offset by something 
done in return, our cost figures, as finally 
determined, will probably be no better 
than figures picked out of a hat. The 
handling of business at little or no fee 
for the banking department to appeal to 
some customer has weakened trust de- 
partment earnings. Such services should 
be charged to the banking department at 
standard fees and the banking depart- 
ment would then be faced with the neces- 
sity of absorbing them or passing them 
on. Likewise, we should be prepared to 
bear a charge for the services rendered 
our department by the banking depart- 
ment.’ 

Because of the wide variation in meth- 
ods of handling trust details and super- 
vision, there is frequently room for the 
saving of costs by a better method. With 
so many methods in use, they can’t all be 
the best. All too frequently, cost figures 
set up by a bank or department itself are 
biased. If the trust department controls 
the situation, it will usually be found 
that trust costs will be understated; 
while if the banking department controls 
the situation, the reverse is usually true. 

Analysis of Accounts with Principal Fee 

Figures were obtained from four trust 
departments operating in the same city, 
all of which we had analyzed, and these 
departments varied in size from total 
assets of $25,000,000. to over $200,000,- 
000. The various costs of the four de- 
partments were not added together and 
divided by four to arrive at the figures 
used but instead a composite set of cost 
figures was developed. This was ac- 
complished by combining the total cost 
of handling a type of business or a trans- 
action in the four departments and then 
dividing this total cost by the combined 
total of this business or transactions 
handled by the four banks. Even this 
composite will vary materially between 
different cities and sections. However, 
the application of these composite costs 
to the two accounts analyzed produces 
some interesting results. 
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The first account was submitted as fol- 
lows: “What would you consider a 
mutually satisfactory charge for service 
on the following account?” 

Securities No. Of Issues 

Stocks 13 

Bonds 6 

Mortgages 0 


Par Value 
$169,000. 
19,000. 


Totals $188,000. 
Activity—Number of deliveries on 

Purchases and Sales per year 

(a) Negotiated by owner 

(b) On orders given through Trust _ 0 

(c) Called and matured bonds 

Letter of Instruction covers: 

1. Collect dividends and interest. 

2. Sign required income tax certificates 
as agent. 

3. Enter securities which shall mature 
or be called for redemption or col- 
lection. 

. Exchange temporary bond or stock 
certificates for permanent. 

- Inform owner of any rights that 
may accrue and negotiate them on 
instruction. 

. Buy, sell or exchange any bonds 
or stocks upon request. 

- Income to be paid monthly as col- 
lected with statement. 

8. Principal to be transferred as re- 
quested. 

9. Principal to be held for reinvest- 
ment under instructions. 

Fee—1/10 of 1% Par Value. 


An analysis of this account for the 
year, based upon the composite costs of 
the four trust departments and after in- 
cluding as a reasonable profit 50% of the 
total cost of handling the account, indi- 
cates that a reasonable fee per year 
would be $756. The fee collected, being 
1/10 of 1% of par value, would be 
$188.00. 

This analysis is based entirely on the 
facts submitted but certain of these 
facts are not entirely known, e.g., the 
number of coupons and dividend checks 
received. These missing facts would 
make possible a variation in this fee of 
$100., greater or less. So, let us first 
deduct this $100. from the suggested fee. 
Next, if the security transactions, being 
76 in number, merely involve the receipt 
or delivery of these securities and do not 
involve the execution of orders, then we 
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can deduct about another $200. from the 
suggested fee. No fee to cover the open- 
ing: or closing of the account is included 
and it has been estimated that one-half 
hour a week consultation with the client 
was involved, brought about primarily by 
the activity in securities. Accordingly, 
we have a minimum fee of approximate- 
ly $450. indicated, as compared with the 
$188. collected and a possible maximum 
fee of in excess of $750. Actually, the 
fee collected just about covered the cost 
of the detailed and clerical work of hand- 
ling this account without considering 
conferences or supervision. The analysis 
indicates that the fee should have been 
from 1/4% to 4/10 of 1% on par value 
instead of 1/10% as charged. 

Basing this fee on par value has cer- 
tain weaknesses in that fluctuations in 
actual value may cause the department 
to be assuming the responsibility of 
handling securities of a value consider- 
ably in excess of the par or possibly 
considerably less. Basing the fee on 
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market value seems to be the better prac- 
tice. 


Analysis of Account with Fee on Income 


The next account submitted is the 
same type as the one just analyzed. 


Securities No. Of Issues Par Value 
Stocks 2 $ 2,000. 
Bonds 12 25,000. 
Mortgages— 

Local 8 

Guaranteed 0 
Insurance Policies 11 


40,000. 


Total $67,000. 
Activity— 
Number of deliveries on Purchase or 
Sales 
(a) Negotiated by owner _.. 
(b) On orders given through 


(c) Called and Matured 


Letter of Instruction covers: 
Practically the same as the account 
just analyzed. 





TRUST COMPANIES 


Income to be paid monthly as collected 
with statement. 
Principal to be transferred as request- 
ed. 
Principal to be held for reinvestment 
under instructions. 
Fee—5% on income. 


An analysis of this account for the 
year, based upon the composite costs of 
the four trust departments previously 
discussed, and after including as a rea- 
sonable profit 50% of the total cost of 
handling, indicates that a reasonable fee 
per year would be $245. The fee col- 
lected, being 5% of income, would be de- 
pendent on whether the mortgages in the 
account paid any income. As three of 
these mortgages are considered as pos- 
sible foreclosures, the income collected 
has probably dwindled. But assuming a 
5% return on the par value, we would 
have an income of $3,350. and the com- 
mission would be $167.50. 

Certain factors entering into this ac- 
count appear to be worthy of comment. 
If these three mortgages go into default, 
our income is materially decreased, our 


work and expense will be increased and, 


of course, the fee would decrease. No 
costs incident to the opening and closing 
of this account have been included. It 
has been estimated that five hours per 
year are spent in consultation with this 
client. The fee, as now collected, would 
just about cover the cost of the service 
rendered and would provide no profit. 
This analysis indicates that a satisfac- 
tory fee would be about 742% of income 
or, to be sound in case of default of in- 
terest on mortgages, 4/10 of 1% of par 
value of principal. 

The fees on these two pieces of busi- 
ness were a matter of agreement between 
the client and the Trust Department and 
as such are subject to adjustment. We 
will find all kinds of competitive fees 
quoted, mainly because of a lack of 
knowledge of what is a sound fee. We 
can take business on the basis that these 
two accounts were taken and increase 
our operating loss or we can determine, 
based on fact, what is a sound fee for 
us and then take a little less business but 
earn considerably more profit. 


Use of Trust Cost Figures 


Suppose we do have a set of sound 
costs in a trust department; how can 
they be used? Here are three instances 
of the actual use of such figures and they 
have only scratched the surface in the 
possible use of such figures. 

A trust department of over $200,000,- 
000. in assets is waiting for combined 
action on the part of their group to re- 
adjust fees and in the meantime is fol- 
lowing this plan. When an appointment 
is offered to this department, it gathers 
from the would-be client an approxima- 
tion of the composition of the piece of 
business offered and of the work that 
would be involved. On this basis, the 
account is analyzed and what would be a 
reasonable fee is determined. This fee 
is then stated to the would-be client as a 
per cent of income or of principal, or 
sometimes as a combination of both. If 
there are any questions regarding the 
fee, the basis on which it was arrived 
at is discussed. In this manner, this de- 
partment has materially increased its in- 
come over what it would have been under 
the old method of applying a flat fee and 
then trusting that it would be satisfac- 
tory. 

Another department with about $25,- 
000,000. in assets recently went to the 
court asking for the approval of a maxi- 
mum fee of $12,000. for handling a piece 
of business. The court objected to the 
fee and gave as its reason that Trust 
Departments were frequently collecting 
very large fees from large pieces of busi- 
ness and using this income to offset loss- 
es occurring in other parts of the bank, 
and the court was inclined to approve a 
fee of one-half the maximum. This de- 
partment asked the court to reserve its 
decision until it could submit some facts. 
A few hours later, it presented an analy- 
sis of this account to the court which 
clearly showed that the $12,000. fee 
asked produced a very small profit. At 
the same time, it presented a copy of our 
analysis of this department to the court 
and directed its attention to figures 
shown therein and certain comments that 
had been made. The particular class of 
trust business in which this account fell 
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had been handled at a fairly substantial 
loss the previous year. The court, after 
reviewing the facts, stated that it was 
surprised to find that such a condition 
existed and that it was contrary to what 
it had always believed and then approved 
the $12,000. fee. This put the depart- 
ment $6,000. ahead of where it would 
have been without such facts and has 
probably made the future approval of 
fees that much easier. 


Not long ago, I was asked to testify 
before a referee to justify a fee of $30,- 
000. per year being asked by a Trust De- 
partment. Interested parties on the 
other side had strenuously objected to the 
fee asked and had produced a number of 
lawyers and expert witnesses to substan- 
tiate their position. However, they had 
no facts on which to base their objections 
except the general statement that the fee 
asked was very much too high. It then 
became the problem of this department to 
prove that the fee was justified. A sub- 
mission of the costs of operating this de- 
partment, and particularly this piece of 
business, was made and the other side 
was unable to find any material fact that 
appeared to be improper. This case has 
not yet been decided, but, unquestionably, 
the presentation of these facts has ma- 
terially increased the chances of this de- 
partment’s securing a favorable ruling. 


I have mentioned the addition of a 
profit factor to costs in arriving at a rea- 
sonable fee. What should this profit 
factor be? There is no established fac- 
tor as yet, but we are suggesting that it 
be 50% of the cost of servicing the ac- 
count. This is subject to some qualifi- 
cation. The rate of profit should bear 
a relation to the risk taken. Some have 
suggested that this profit factor be 100% 
of total cost. It would appear that where 
the service rendered is substantially all 
mechanical, as in some types of corporate 
trust service, this profit factor might be 
25% of cost, and where the service ren- 
dered involves the responsibility for a 
substantial sum of money and requires 
the application of experience gained over 
a period of years by the trust officers, the 
fee might properly be 100% of the total 
cost of servicing. Nowhere in the costs 
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that I have discussed nor in the profit 
factor, have new business or publicity 
costs been included. These must either 
be loaded into our profit factor or ab- 
sorbed out of it. 


Fees 


Many of the fees now used were set 
at a time when the great majority of es- 
tates coming into a Trust Department 
were considerably larger than they are 
now, and under those conditions, the fees 
allowed by law should produce some 
profit. Then came a period when small 
business was eagerly invited into depart- 
ments and real money spent to secure 
this business. Accordingly, we have 
seen that fees allowed by law will not, as 
a rule, cover small or involved trust busi- 
ness. It then becomes highly important 
that our fees be soundly set on that 
business on which the fees are subject 
to agreement, if we are to operate at a 
profit commensurate with the risks in- 
volved. ; 

In the instance of those fees that are 
subject to agreement and adjustment, we 
should constantly bear in mind that the 
fee, to be sound, should bear some rela- 
tion to the work and risk involved and 
that if it is based only on dollars handled, 
then the chances are it is inadequate. 
In the great majority of cases they were 
set too low at the start, tending to follow 
the fees allowed by law, and then in fool- 
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ish competition for volume, they were 
cut materially. Most of these fees were 
arrived at not by a study of the facts 
and conditions, but by give and take with 
the odds decidedly in favor of give. 


Adjustment of Trust Fees 


Here is an example of how fees are 
frequently applied. An estate of $100,- 
000. is wound up within a year and a 
half and a fee of 5% of principal is col- 
lected. At the same time, a Living Trust 
of $100,000. is accepted which will run 
possibly twelve to twenty years and the 
fee is set at 5% of income and a termina- 
tion fee of 1% or 2%. In the instance 
of the estate, a fee of $5,000. is received 
and the risk runs over one and a half 
years. In the other instance, assuming 
an income of 4% on the Living Trust 
for twenty years, we would collect $200. 
a year for twenty years or $4,000. plus 
a termination fee of $1,000. or $2,000., 
for twenty years work and risk as com- 
pared to one and a half years work and 
risk in the other case. 


There is a marked tendency, in the 
Trust Department we see, toward Living 
Trusts, and as a result we can antici- 
pate a gradual reduction in Estate fees 
because the size of Estates will be cut 
down and total fees will tend to decrease. 
This tendency is another reason for plac- 
ing trust fees on a sound basis as soon 
as possible. 


The adjustment of fees frequently 
does not immediately increase income in 
the degree anticipated and, frequently, 
does not show any substantial increase 
in income for a number of years because 
of an unwillingness to get the client to 
see the position of the trust department 
and because of fear that it might elim- 
inate some future business which at the 
time appears as if it will be profitable 
when secured. Isn’t this the same prob- 
lem that banking departments faced 
when they first installed service charges 
and when they found it necessary to re- 
duce or eliminate interest paid on de- 
posits? 


A sound department should have an- 
nual recurring fees sufficient to cover its 


TRUST COMPANIES 


complete costs of operation and produce 
some profit. Non-recurring fees should 
then provide the additional needed profit 
to equal at least 50% of the total cost of 
operation. 


Recognizing that the fees collected in 
any one year are rarely a criterion of 
the results of operating a trust depart- 
ment, fees collected should be averaged 
for a period of five or seven years if we 
are to soundly judge the value of the 
different types of trust service that are 
rendered. 


Here is an angle on fees. Check your 
fee for an Agency account against the 
premium on a Surety Bond to cover the 
same value of assets and permitting the 
agent free access to these assets. 


Plan For Adjusting Fees 


A logical plan for arriving at fees is 
now being worked out in Wilmington and 
the fees as finally agreed upon will be 
based on the cost of rendering the dif- 
ferent types of trust service in that city. 
This is logical because it is based on 
what their conditions are and not on 
what some other group of trust depart- 
ments’ conditions are, or what they may 
think they are. It is rarely possible to 
take fees that may be sound for one group 
and apply them indiscriminately to other 
groups because: 


(4)<They may operate under differ- 
ent laws, | 

(2) In any two communities there may 
be a difference in the type and 
average size of trust business, 

(3) Types of business will vary with 
the type of people that make up 
a community, 

(4) Some communities are heavily 
sold on Agency Accounts, while 
others will favor another type of 
trust service, 

(5) Types of investments will vary. 


Consider the effect on a client of tell- 
ing him that your analysis of a fair 
charge for handling his business is based 
on your own or your community’s oper- 
ating conditions rather than on figures 
set by a group in California or some 
other place. It should also promote bet- 
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ter cooperation between the members of 
a group because they know they are 
working on their own figures rather than 
a fictitious set of figures or ones secured 
from some other group. A group does 
not have to be confined to a particular 
town or city but can cover a section some- 
times including two, three or four 
cities. *** 


Earnings on Trust Deposits and Capital 


Now that the trust department is not 
receiving interest on the balance it car- 
ries with the banking department, should 
not some credit be given to the trust de- 
partment for the earnings on this de- 
posit? It is my opinion that the bank- 
ing department should earn 142% per an- 
num on its demand deposits, when these 
deposits are set up as a separate depart- 
ment. Accordingly, the trust depart- 
ment deposit should be analyzed and any 
profit in this account in excess of 142% 
per annum of the average balance main- 
tained may be properly considered as 
profit arising from the exercise of the 
trust function. 


However, this item should not be con- 
sidered as regular trust earnings. 

The opinion is expressed by a number 
of trust men that the trust department 
is also entitled to some pro-ration of the 
earnings on capital funds, that is, the 
capital stock, surplus and undivided 
profits of the bank; or, in other cases, 
on the accumulated earnings which have 
been turned over to the bank. We have 
always considered that the earnings of 
any department, once they have been 
earned and turned over to undivided 
profits, constitute the stockholders’ funds 
of that bank. 


Any department of the bank should 
stand on its operating result prevailing 
for the current year; although in judg- 
ing the accomplishment of the men re- 
sponsible for the operation of the de- 
partment, the extraordinary profits they 
have earned in the past or the surplus 
they have been instrumental in accum- 
ulating should be given consideration. As 
a general statement, disbursements out 
of capital funds for dividends, taxes, and 
losses have resulted in the total of these 
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funds being less today than they were. 

Trust departments, as now operated, 
are in the great majority of instances un- 
profitable. With the increased care and 
records now necessary, plus the new and 
more severe governmental examinations 
required, it becomes good business to 
keep trust department records as sound 
and efficient as possible. This means 
further increased costs. If trust depart- 
ments continue to state that a large part 
of their business is unprofitable, they 
should be able to show clearly why and 
where it is unprofitable. To provide a 
backlog to care for contingencies, they 
must earn a profit. To keep the respect. 
of clients and prospective clients, trust 
departments must be handled to produce 
a profit, or the opinion that they cannot 
successfully be operated is bound to take 
hold. If higher fees are necessary, and 
definite facts can be shown to prove this, 
it should increase the confidence of the 
clients and prospective clients of trust 
departments and cause them to feel that 
trust department officers know and un- 
derstand their business. 





Investment Problems of Trust Officers 
Difficulties of Reconciling Interests and Investment Policies 
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F trusts have emerged to meet some 

of the complications of life and prop- 
erty, many of these complications have 
been transferred through them to the 
shoulders of the trust officer. 

Not the least of his troubles is the 
multiplicity of interests which he is try- 
ing to serve. Interested directly in the 
property are the life tenant and the re- 
mainderman. These interests are de- 
manding high income and maximum ap- 
preciation. The two are quite obviously 
incompatible. 

The complications arising from the 
conflict between the demands of the legal 
authorities and the desire for profitable 
operation of trust departments are near- 
ly insoluble. Without intending any criti- 
cism, it seems to me that the courts have 
been especially severe in their interpre- 
tation of corporate trustees’ responsibili- 
ties. The larger and wealthier banks 
are making an effort to satisfy the courts 
by the creation of expensive research de- 
partments, enabling the corporate trustee 
to show the courts that it has in no way 
neglected its duty, and has carried in- 
vestigation much further than the prud- 
ent business man would be able to do. 


Limitations of Investment Powers 


Some of our most intelligent investors 
today would admit that they were un- 
able to draw up a program for investing 
money to take effect one year hence, and 
yet when they prepare rules under which 
their trustees are to act, they make an 
effort to draw up rules of investment for 
ten, twenty or thirty years in the future. 
If I were accepting a trust, I would 
use all the means of persuasion possible 
to allow the trustees complete discretion 
in the investment of the funds. 

A not dissimilar difficulty which the 
trust officer has is the question of the 


laws affecting investment trust funds. 
Restriction of trust funds to legal in- 
vestments almost always results in ul- 
timate loss of part of the corpus of the 
trust. How many times has the trust of- 
ficer been confronted with a deteriora- 
tion of the credit standing of a legal 
bond, only to discover that the sale of 
that bond will result in a substantial loss 
to the fund. If he sells the bond at that 
time he must reinvest the money in some 
other legal bond which is usually sell- 
ing at a substantially higher price. His 
inclination, therefore, is to retain the 
bond in the hope that it may not actually 
violate the rule-of-thumb qualifications 
for sound investments which have been 
promulgated by the legislature of the 
state. The result is a continuous freez- 
ing of losses, with little opportunity to 
recover any of them. It seems to me 
that a far greater protection to a trust 
fund would be the ability and integrity 
of the trustee. 


Extrinsic Risks 


The reason, of course, for trust invest- 
ment restrictions of any kind, is the de- 
sire to keep the trustee from what is 
generally referred to as “speculation” as 
opposed to “investment.” Investment, 
however, in its best sense must always 
presuppose the assumption of a certain 
amount of risk. Even if we are willing 
to look upon bonds of the United States 
Government as being absolutely riskless 
from the point of view of receiving a 
given amount of dollars in yearly income 
and a given amount of dollars of princi- 
pal at a certain date, there is always the 
risk of the cost of living making those 
dollars of greater or less exchange value 
some time in the future. 

The problem in investing is to recog- 
nize the inherent risks always present in 
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the use of capital, to eliminate as many 
as possible, and to weigh correctly the 
probabilities of the remaining risks. 

Investors’ diagnosis may indicate that 
the security is on its way to very much 
better health and a labor leader may 
suddenly hit the patient over the head 
with a monkey wrench by calling a strike, 
or a politician may cause a relapse by 
imposing additional taxes. The _in- 
vestor therefore finds it necessary to car- 
ry his diagnosis beyond the mere physi- 
cal condition of the security and into the 
uncertainties of economics and politics 
generally, and into the particular indus- 
try which the security represents. 

There are certain fundamental baro- 
meters which must be used and watched 
in the selection of investments. Unfor- 
tunately all of these must be considered 
in relation to other factors which may 
change completely the meaning of their 
apparent forecast. 

Basic to all business—and investment 
is based on business—is the science of 
economics. The particular branch of 
this science which is most important to 
the investment money market is that cen- 
tered around credit and money, princi- 
pally the movement of funds and credit 
within and through the structure of busi- 
ness and the banking system. The most 
important indicator of this movement is 
found in the money markets, national 
and international. 

Political events also must be given 
consideration, but these are not nearly 
so fundamental and permanent in their 
effects as are the economic factors. 
Political moves can accelerate or retard 
the natural operations of the business 
cycle, but in the end they cannot go con- 
trary to economic reality. 


Diversification and Equities 


Diversification used as a principle of 
insurance is proper and should never be 
overlooked. Diversification as a fetish 
to be worshipped, is, I think, frequently 
vastly overstressed. The question very 
naturally comes up as to whether, in his 
efforts to diversify to obtain insurance 
against the errors of human judgment, a 
trustee is justified in purchasing com- 
mon stocks, provided, of course, he has 


authority to do so under the indenture. 
The mere fact that interest rates have 
fallen under the weight of a large supply 
of capital is not sufficient to entitle trus- 
tees to depart from sound investment 
principles. If an analysis should lead to 
the conclusion that commodity prices will 
continue upward for an indefinite period 
and that interest rates are likely to rise, 
it seems to me that conservative invest- 
ment principles would dictate the pur- 
chase of common stocks whose earnings 
and therefore dividends would increase, 
keeping the purchasing power of the in- 
come at approximately the same level 
during a time when the principal value of 
the fund invested in bonds would be very 
apt to decline. On the other hand, if the 
conclusion is reached that interest rates 
are to remain low for an indefinite time 
and that the improvement in general 
business is likely to result in an expan- 
sion in the volume of business rather 
than increased prices, as was the case in 
1929, the mere fact of low interest rates 
at the present time is no justification for 
the purchase of stocks and sale of bonds. 

In my opinion trustees are wrong in 
confining themselves to any particular 
type of investment. At certain times 
bonds should be the principal source of 
income, and when conditions are differ- 
ent, stocks may justifiably be used. But 
speaking generally, I should say that 
since the trustee should be inherently 
conservative, well over 50% of the fund 
should be invested in high grade bonds 
at all times. If the trustee is successful 
in interpreting future money market con- 
ditions, the opportunities for a shift in 
the bond portfolio between long-term and 
short-term risks should be effective in re- 
ducing the losses so frequently expe- 
rienced by the bond purchaser when the 
interest cycle changes. 

In my opinion, dependence on some or- 
ganization is absolutely essential, no mat- 
ter how experienced or qualified the in- 
vestment officer may be. I believe that 
it is absolutely impossible for any one 
man to be sufficiently versed in the com- 
plications of modern investment and bus- 
iness mechanism, much less to analyze 
what the results of these facts on one an- 
other may be. 





HIS subject comprehends not only 
what the public wants to know, but 
also what it ought to know about the 
trust business. This approach carries 
with it the thought of the education of 
the public.as to the extent, character, 
methods, etc., of corporate fiduciaries. 


Whether the group approach of corpo- 
rate fiduciaries is more effective than the 
individual approach is dependent upon 
the particular situations to be met. The 
Washington, D. C. cooperative advertis- 
ing campaign of some years ago is, how- 
ever, an outstanding example of intelli- 
gent and effective use of the group plan. 
I am only concerned in the approach as a 
representative of a small part of the lim- 
ited public concerned in the trust busi- 
ness, although I do venture to say that 
I think there is a great wasteage in the 
average trust literature in that it is too 
voluminous and too technical, and leaves 
most of its public cold and frightened. 


The growth of the trust business dem- 
onstrates that this business is meeting a 
public need, and that intelligent and ef- 
fective handling of trust business affords 
proof that corporate fiduciaries are quali- 
fied as agencies for the conservation and 
management of wealth. 





It has been my good fortune as a law- 
yer to have clients who have been con- 
cerned with the protection and adminis- 
tration of their property. As a director 
of banks which have operated trust de- 
partments, I have also had opportunity 
to get some notions of the corporate fidu- 
ciaries’ methods and purposes. One 
thing with which I am impressed, is that 
fiduciaries generally are performing a 
quasi-public service; and particularly in 
the case of small trusts, are serving the 
public good without adequate compensa- 
tion for so doing. In a recent conversa- 
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tion with a national bank receiver I was 
told of one trust where the gross amount 
involved was but $2000., with seven 
trusts, one of them providing for the 
payment of annual income on the sum of 
$140. to a designated hospital for the 
purchase of candy at Christmas. The 
public ought to know that the task of 
maintaining an organization which spe- 
cializes in taking care of invested wealth 
is full of risks and difficulties, involves 
the maintenance of an expensive organi- 
zation, that the laborer is worthy of his 
hire, and that the fiduciary should be 
reasonably compensated for the responsi- 
bility it assumes and the work it does. I 
think in the ordinary case that the 
statutory scale of fees is woefully low; 
although where investment is restricted 
to legals, the burden of administration is 
probably not so great as where the fidu- 
ciary may exercise a broad discretion and 
where there must be different policies, 
greater research and more initiative than 
in the case of legals. 

This phase of the matter is sometimes 
met in the instrument creating the trust, 
and perhaps the public should be educated 
to understand the difference in the cost 
of handling trusts which involve differ- 
ent responsibilities, different methods, 
and different volume of attention and 
work. 

We lawyers, and you fiduciaries, I 
think, have permitted too much the rul- 
ing of estates by dead hands. This is 
another phase of the trust business about 
which the trust-creating public is little 
informed. The public should know that 
the corporate trustee is honest and effi- 
cient, that he has a difficult job to do and 
that he should not be cramped by restric- 
tions in the trust “instruments” which 
militate against a sound investment pol- 
icy and prevent modifications of policy to 
meet changing industrial, social, and 
economic conditions. 
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Unfortunate results have followed the 
recent set-up by the Federal government 
of certain objectives, and the almost 
simultaneous destruction of such objec- 
tives by the establishment of other incon- 
sistent objectives. We Americans have 
always had a child-like faith in the effi- 
cacy of statutes. We adopt the security 
act and think that settles the question of 
economic safety, forgetting that the se- 
curity objective cannot be attained with 
high cost of government, with a spoils 
system which puts a large percentage of 
our population on the government pay- 
rolls, with destructive governmental 
waste and a taxation philosophy which 
may ultimately reduce our supply of cap- 
ital so that when depression comes again, 
as it will come, we will not have a cushion 
of capital to carry us through the lean 
years. While the Federal Government 
has expended 10 to 15 billions of dollars 
in easing the effects of a world wide de- 
pression, it is estimated that industry has 
encroached in the depression years upon 
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its capital reserves to the extent of about 
30 billions to maintain its productive ef- 
forts, to minimize unemployment and to 
render a service to our economic struc- 
ture which few understand or appreciate. 

The public ought to know that the 
corporate trustee, with its continuity of 
life, its experience and background, its 
organization and facilities, is a student of 
conditions and trends and seeks to con- 
form its investment policies to economic 
realities. 

The so-called “Equalization of wealth” 
process bodes ill for the corporate fidu- 
ciary whose very existence depends upon 
the preservation of the capitalistic sys- 
tem and an economic set-up which en- 
courages the accumulation of wealth 
through productive effort and saving. 
These are all questions which make the 
fiduciary specialist a necessity in our 
changing economic system. The public 
which we are considering ought to know 
about these and related matters, such as 
the effect of changes in the value of mon- 
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ey and its purchasing power, the rapidly 
shifting character of industry, the 
growth of new industries and obsoles- 
cence of old industries—all these are 
matters of which the fiduciary, properly 
organized, should be in position to in- 
form the public which seeks to avert, 
with the advice of the corporate fidu- 
ciary, the destructive effects upon its sav- 
ings of new and strange economic con- 
cepts and practices. 


We cannot deny that in times past 
there has been too great liberality in 
granting of bank charters, and fiduciary 
powers to institutions. Some institu- 
tions have failed, but due to the protec- 
tion under Sec. 11k of the Federal Re- 
serve Act and similar protection under 
State laws, the loss to trust funds has 
been negligible, but the necessity of find- 
ing new trustees in such cases has often 
imposed a great burden upon the trusts 
affected. However, many institutions 
which are not properly officered and 
equipped, and which lack proper capital 
structures to protect deposit liabilities, 
have found hard going in the trust busi- 
ness; and many of them, it seems to me, 
might well consider the liquidation of 
their trust business, which is so often 
carried at a substantial loss, and confine 
themselves to commercial banking. 


With reference to the recent report 
of the S. E. C. and its complaint, in ef- 
fect, that corporate fiduciaries have 
shown only a technical interest in corpo- 
rate trusts for which they are acting, I 
think the public wants to know why fidu- 
ciaries do not manifest a further inter- 
est in the protection of such investments 
and why, in the past, abuses and corpo- 
rate scandals were not prevented before 
the investing public had suffered loss. 


While the capital structure of a bank is 
an important consideration in trust busi- 
ness, the integrity and ability of its ex- 
ecutive and administrative personnel is 
of equal importance. The average trust 
officer is a composite individual having 
the qualities of a lawyer, economist, 
financier, doctor, etc., and I think the 
public desires this all-round type of of- 
ficer to supervise the handling of his 
property in trust., The public ought to 
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know the kind of security analysis de- 
partment his trustee has. How is real 
estate handled? What is the record of 
the institution in the handling of trust 
business, and what supervision does the 
trust committee, or the Board of Direc- 
tors, have over the trust department; to 
what extent may a trustor, in matters of 
policy and detail, depend upon the ulti- 
mate judgment of a trust committee? 

The public is interested in the degree 
of technical ability possessed by his trus- 
tee, and in personal trusts wants to know 
if there is to be a sympathetic handling 
of the human problem. What is the at- 
titude of the trust officer towards the 
beneficiaries of the trust—the wife, the 
daughter, the sister, and other members 
of his family? The relation with bene- 
ficiaries often becomes, and should be- 
come, as confidential as that between the 
doctor and the patient, between the law- 
yer and his client. The prospective client 
of the trust department is interested in 
the type of supervision that the national 
or state departments exercise, and I think 
at this time there can be no doubt that 
this supervision is rigid enough to satis- 
fy the most meticulous. 

The settlor of a personal trust ought to 
know that corporate trustees have estab- 
lished a record of which they may be 
proud for cooperation with the legal rep- 
resentatives of settlors; not only by way 
of valuable assistance with highly spe- 
cialized knowledge in the drafting of in- 
struments creating the trusts, but also in 
their willingness to obtain the point of 
view of the legal advisor in the manage- 
ment of trust estates. After all, the in- 
telligent public seeks an institution in 
which it may have faith and confidence. 
It is not only a question of high technical 
skill and organization, but above all, in- 
tegrity and fidelity. 





Unprofitable Trust Departments 


Many banks in the past have estab- 
lished departments and advertised ser- 
vices which, from their inception, placed | 
a heavy burden on earnings and gave lit- 
tle or no indication of ever becoming 
profitable, declared Carl K. Withers, 


Commissioner of Banking and Insurance 














TRUST COMPANIES 


of New Jersey, in his address at the Mid- 
year Banking and Trust Conference of 
the New Jersey Bankers Association. 


“This is,” said Mr. Withers, “parti- 
cularly true of the trust departments in 
smaller institutions, established when 
‘every body was doing it’ and unques- 
tionably with the intent of eventually 
rendering a capable, efficient and thor- 
oughly dependable and profitable service 
—but without the benefit of a careful 
analysis of community need. Many of 
these institutions now find themselves 
with a few scattered trust accounts and 
a lot of headaches in the form of dimin- 
ishing returns, and defaults on invest- 
ments, disgruntled heirs, and in not a 
few instances, a contingent and ever 
present liability far in excess of any rea- 
sonable hope of profit. To the institu- 
tion which finds its trust department in 
this position, I unhesitatingly recommend 
the gradual withdrawal from the fidu- 
ciary field, unless it can be demonstrated 
beyond any shadow of doubt that profit- 
able operation will become a certainty 
within a reasonable time. 


“Aside from any question of profit mo- 
tive, it is unfair for any institution to 
hold itself out to the public as being cap- 
able of rendering a superior fiduciary 
service unless it has the equipment, ex- 
perience and personnel to efficiently ren- 
der that service without liability to the 
depositors and stockholders of the insti- 
tution. It is my thought that every de- 
partment and service rendered by a bank 
should justify its existence and contin- 
uance in the cold light of either direct 
or definitely known indirect profit.” 





Administration of Real Estate 
and Mortgages 


Requisites to the investment of trust 
funds in real estate liens and suggestions 
for administrative protection were out- 
lined by Charles F. Ellery of the Fidelity 
Union Trust Company of Newark, be- 
fore the New Jersey Bankers Assn. mid- 
year conference. 

“Trust men are charged with a pe- 
culiar responsibility,” Mr. Ellery stated. 
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“They should know the type of property 
on which they are lending trust money. 
No trust man should lend money on con- 
struction for a particular purpose which 
can be used for no other purpose. 

“The best property to lend on is the 
owner-occupied one-family dwelling. 
There isn’t enough of this property to 
go around but it is better to be safe than 
sorry. There are some exceptions, if the 
trust is large enough, and these include 
certain business properties and multi- 
family dwellings. 

He urged the utmost attention to the 
properties on which they loan trust mon- 
eys, asserting that the neighborhood 
should also be taken into consideration 
to guard against future elements which 
might change the value of the property, 
such as condition and type of occupants 
of nearby dwellings. 


Speaking of appraisals he suggested 
that the question to be answered is: 
“Would I buy this property and, if I did, 
could I sell in a short time and get back 
my investment? 


“In connection with rioting some of 
you may feel it doesn’t apply to you but 
our experience has taught us insurance 
here is valuable,” citing the value of riot 
insurance as demonstrated during the 
New York elevator strike. “In Newark 
we had in our employ men who had - 
worked for us for six and eight years, 
their wages were higher than the union 
scales, they were satisfied and they didn’t 
want to strike. But union men pulled 
them off their jobs and we had to use 
strong-arm men. We put our men up at 
the athletic club and had to pay to trans- 
port them back and forth from work.” 

He said the trust departments of 
banks should not allow their policies to 
be directed by “outside influences,” who 
were not familiar with provisions of the 
trust, and warned against extension of 
maturity dates without the signatures 
of original bondsmen. 





Announcement was made last month by 
Comptroller of the Currency J. F. T. O’Con- 
nor, that there were no :national bank fail- 
ures in the United States during the year 
ended Oct. 1, 1936. 








Some Problems and Rewards of Trust Business 





From address by SIDNEY F. TALIAFERRO 
Vice President & Trust Officer, The Riggs National Bank of Washington, D. C. 
Before the Florida Bankers Association Convention 


HERE has been developed in the last 

few years a splendid spirit of co- 
operation between the American Bankers 
Association and Federal Government 
agencies having to do with banking mat- 
ters. This cooperation was greatly 
strengthened under the leadership of past 
President Fleming, and has been exem- 
plified in the preparation of Regulation 
F. While adherence to the requirements 
of Regulation F will undoubtedly cause 
some changes of policies and operations 
in many institutions, which may in the 
first instance appear to be a hardship, 
there is no question that the results will 
be beneficial and salutary. 


Duties of Directors and Trust Committees 


It may be of interest, in passing, to 
touch specifically upon several points: 
Provisions to effectuate the requirements 
of Regulation F may be either in the 
form of by-laws or in the form of resolu- 
tions of the Board of Directors of the 
bank. There is probably reason to favor 
resolutions because of greater ease and 
facility in changing the _ resolutions, 
should that become necessary by reason 
of subsequent changes in Regulation F. 

Section 8 of Regulation F provides in 
part as follows: “***a committee of di- 
rectors exclusive of any active officers of 
the bank, shall, at least once during each 
period of twelve months, make suitable 
audits of the trust department or cause 
suitable audits of such department to be 
made by auditors responsible only to the 
Board of Directors,***.” 

In a small bank it may be practical for 
the Directors’ committee to actually 
make the audit required, but in a large 
bank it is not practical and the question 
has arisen whether or not it would be 
proper for the Directors’ committee to 
use the regular employees of the bank, 


namely, the auditor and his staff, for this 
work, if it is a bank of size and type 
where it is unnecessary to employ an out- 
side accountant. An informal discussion 
of this question with an official of the 
Comptroller’s Office, prompts the belief 
that it would be entirely proper, in such 
a case, for the examining committee to 
use the auditor of its own bank. 

Section 6, Paragraph (c) of Regula- 
tion F provides in part as follows: “*** 
Before any such national bank under- 
takes to act in any fiduciary capacity, the 
Board of Directors of the Bank shall ap- 
point a trust investment committee which 
shall be composed of at least three mem- 
bers, who shall be capable and expe- 
rienced officers or directors of the bank. 
All investments of trust funds by the 
trust department of every such national 
bank shall be made, retained or disposed 
of only with the approval of the trust in- 
vestment committee; ***. Such com- 
mittee shall at least once during each pe- 
riod of twelve months, review all of the 
assets held in or for each fiduciary ac- 
count to determine their safety and cur- 
rent value and the advisability of retain- 
ing or disposing of them; ***.” 

In some institutions it may be practical 
and possible to have the trust investment 
committee act in the first instance on all 
purchases and sales before they are 
made, but in others it is not. Regulation 
F as presented to the American Bankers 
Association for consideration, required 
prior approval of all such transactions. 
The Board of Governors of the Federal 
Reserve System accepted the recom- 
mendation of the special committee of the 
American Bankers Association that the 
requirement for prior approval be elim- 
inated. This change makes it possible 
for a sub-committee or a subordinate 
committee to buy and sell and later sub- 
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mit its action for approval by the trust 
investment committee. 

It is suggested that if such work of 
purchases, sales and reviews is to be done 
in the first instance by a committee sub- 
ordinate to the trust investment commit- 
tee, it would be desirable, though not es- 
sential, to have such subordinate com- 
mittee named by resolution of the Board 
of Directors. 


Examinations and Adequate Records 


The examinations of trust departments 
by the Comptroller’s office have been 
made much more elaborate and thorough 
and are now conducted, in many in- 
stances, entirely independently of exam- 
inations of banking departments. There 
was a time when examinations of trust 
departments were confined substantially 
to determining that cash and securities 
were intact, but little if any effort was 
made to ascertain whether trusts were 
being administered in accordance with 
the instruments by which they were 
created and little attention was given to 
the vitally important matter of whether 
there were proper reviews of securities 
held in trust accounts. 

Due to economic changes and the com- 
plexities of our daily existence, it is 
necessary and desirable that there be 
close Governmental supervision of trust 
institutions. The Federal Government 
is doing its part by regulation and exam- 
ination to guide and protect the trust 
business of the Nation so far as its jur- 
isdiction extends. 

Banking institutions naturally recog- 
nize the importance of conforming with 
the requirements of Government, but 
more than this, in every case, the bank 
Presidents and Boards of Directors must 
provide trained, efficient and sufficient 
personnel; modern equipment and facili- 
ties for proper and adequate records and 
must formulate and promote a policy 
which makes the trust department not 
merely a convenient adjunct for refer- 
ence of banking department problems 
and of casual business, but an aggressive, 
important department able, willing and 
anxious to meet the peculiar needs of its 
community. All these things are neces- 
sary if the trust department of a bank 
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is to measure up to its responsibilities 
and opportunities. If all these things 
cannot be accomplished because the in- 
stitution is small or the community is 
small, or for any other reason, then, it is 
submitted, that such a bank should vol- 
untarily relinquish its license to do a 
fiduciary business. A half-baked trust 
department, like a sun-down doctor or 
lawyer, achieves no worthwhile indivi- 
dual success or glory and is more likely 
to be a menace. 

If there should arise at any time a 
conflict of interests between a banking 
institution as such and as a fiduciary, 
there can never be any doubt as to the 
proper course to be pursued. 


The Problems Ahead 


Passing without comment such pri- 
mary and undebatable tasks as separate 
dual control and safe custody of assets, 
and ordinary routine details there emerge 
more exacting duties, among them those 
incident to new and complicated tax laws 
and perhaps most important of all, the 
necessity for a satisfactory system for 
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reviewing trust assets from time to time 
in order to seasonably take such action 
as a wise and prudent trustee should. 
The trust officer must consider how to 
get profitable new business, including, in 
some_ jurisdictions, the very serious 
question of whether there should be per- 
sonal outside solicitation among cus- 
tomers of his bank or perhaps the public 
at large. He must know how to grace- 


fully decline undesirable business where 
a new and uncertain enterprise is being 
promoted and an effort made to couple 


with it the name of some good institu- 
tion as trustee. He must be able to ad- 
vise, dependent upon the circumstances 
and needs of the particular case, as to 
the plan of a trust or estate and the ef- 
fect of broad or narrow investment and 
other powers given to the trustee. 

A trust officer must be prepared with 
great versatility to deal at any time in- 
telligently with a variety of situations; 
perhaps with the affairs of a widowed 
mother and her children; of a lone and 
aged person; guardianship of a minor; 
committee of a lunatic; settlement of an 
involved or insolvent estate; the wealthy 
business man making provision for a 
spendthrift; agency service, or some 
phase of corporate trusteeship. In do- 
ing so, a trust officer should be a com- 
posite of a wise counsellor, a shrewd bus- 
iness man, a watchman on the ramparts 
in the matter of security market condi- 
tions, an accurate accountant, probably a 
lawyer and, at times, a patient and 
benevolent grandmother. An inspiring 
figure, but perhaps a non-existent char- 
acter for whose attributes all trust of- 
ficers may strive, though none quite reach 


the goal. He is engaged in work of pe- 
culiar human interest and if he is unwill- 
ing to be at times a father confessor, he 
has missed his calling. In the exercise 
of his duties there is no substitute for 
common sense. 

One of the most serious questions inci- 
dent to trust work is the matter of ob- 
taining adequate compensation for ser- 
vices rendered. There had better be no 
trust department than one operated at a 
loss after a reasonable period of incuba- 
tion and nursing. Ambition for volume 
of business is almost universal, but a 
proper relationship and program for 
every trust department would seem to be: 

First, furnish the best possible quality 
of service; 

Second, collect such fees as will make 
the business reasonably profitable, and 

Third, build for volume of business. 

The rewards of a well organized, prop- 
erly conducted and adequately compen- 
sated trust business flow in all directions. 
The customers and beneficiaries are a 
satisfied and happy group. The bank 
builds its own business while encourag- 
ing its community in orderly and careful 
planning of its domestic and other fidu- 
ciary affairs, tending to thrift and pros- 
perity. The conscientious trust officer, 
with all of his problems, dealing so fre- 
quently with the intimate affairs of those 
whom he serves, takes pride and satis- 
faction in his work. 

So long as organized society con- 
tinues, so long as men live, struggle, ac- 
quire wealth, die and leave dependents, 
there will be need for trust services and 
by all of the signs of the times, we may 
expect a steady growth in the trust busi- 
ness of the nation. 


The way to increase employment is to 
create more jobs by making existing goods 
and services constantly better—greater in 
value—lowering their cost, not by reducing 
wages but by greater efficiency, advanced 
technology and better management. And 
not only by thus building better the things 
of today but by pioneering new things to 
build tomorrow and by making all things 
more attractive and more . desirable, we 
create wider markets. 


—Alfred P. Sloan, Jr. 





Treasury Regulations 94 — Income Tax 


Significant Changes Affecting Common Funds, Pension Trusts 
and Nonresident Alien Beneficiaries 


HE Revenue Act of 1936 effects a 

great upward revision in income 
taxes but, aside from this increase in 
rates, few changes in scope or principle 
have necessitated modification of the 
Treasury Department’s prior Regula- 
tions 86 on the subjects of estates, trusts 
and gifts. 

Most important, perhaps, of the 
changes are the provisions concerning 
common trust funds. It will be remem- 
bered that, under the Brooklyn Trust 
Company case decided by the Supreme 
Court at its last term, common funds 
were treated as a corporate entity and 
subjected to the corporation tax rates. 
The new Sec. 169(b) of the Revenue 
Act excludes common funds from the 
category of corporations if they comply 
with the stated requirements. 

Another significant departure involves 
the distinction between an association 
and a trust, and, like common trust 
funds, is connected with classification as 
a corporation. Material portions of Art. 
1001-3 of the Regulations, with changes 
in italics, follow: 


“As distinguished from the ordinary 
trust *** is an arrangement whereby the 
legal title to the property is conveyed to 
trustees *** who under a declaration or 
agreement of trust, hold and manage 
the property with a view to income or 
profit for the benefit of beneficiaries. 
Such an arrangement is_ designed 
(whether expressly or otherwise) to af- 
ford a medium whereby an income or 
profit-seeking activity may be carried 
on through a substitute or an organ- 
ization such as a voluntary association 
or a joint-stock company or a corpora- 
tion, thus obtaining the advantages of 
those forms of organization without their 
disadvantages. The nature and purpose 
of a cooperative undertaking will differ- 
entiate it from an ordinary trust. The 
purpose will not be considered narrower 
than that which is formally set forth in 
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the instrument under which the activities 
of the trust are conducted. 

If a trust is an undertaking or ar- 
rangement conducted for income or pro- 
fit, the capital or property of the trust 
being supplied by the beneficiaries, and 
if the trustees or other designated per- 
sons are, in effect, the managers of the 
undertaking or arrangement, whether 
the beneficiaries do or do not appoint 
or control them, the beneficiaries are to 
be treated as voluntarily joining or co- 
operating with each other in the trust, 
just as do members of an association, 
and the undertaking or arrangement is 
deemed to be an association classified by 
the Act as a corporation. However, the 
fact that the capital or property of the 
trust is not supplied by the beneficiaries 
is not sufficient reason in itself for classi- 
fying the arrangement as an ordinary 
trust rather than as an association.” 


Art. 48(e), on Mutual Investment 
Companies, is entirely new. Major pro- 
visions involve credits for dividends up- 
on proof of status as a mutual invest- 
ment company; necessary records; pur- 
poses of organization which render a 
company entitled to the benefits of the 
section, and sources of income required 
to bring a company within the scope of 
the section. 

In a different vein is Art. 23(p)-1l 
which deals with payments to employees’ 
pension trusts. Fundamental changes 
are illustrated by the following pro- 
visions of that Article: 

In no case will any amount be allowed 
as a deduction under this article which 
was allowable as a deduction from gross 
income for any prior year. Devices of 
whatever nature for withdrawing pro- 
fits or paying salaries to officers are not 
pension trusts within the meaning of the 
Act. 

A taxpayer claiming the benefit of the 
deduction allowable by section 23(p) 
must show himself entitled to such de- 
duction. If a deduction from gross in- 
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come is claimed on account of payments 
to an employees’ pension trust, the fol- 
lowing described data shall be filed with 
the return: 

A statement describing the pension 
trust plan, including the basis and meth- 
od of its operation, together with a copy 
of the trust indenture, with any amend- 
ments therto, and other documents con- 
stituting a part of the plan. *** 

A statement showing the actuarial 
computation upon which the deduction 
is based. 

A statement of the receipts and dis- 
bursements of the trust. *** 

A schedule showing the receipts and 
disbursements of the pension fund dur- 
ing each month of the taxable year, and 
the total amount of the fund as of the 
beginning and end of the taxable year. 
KA 
Of considerable consequence is the 

change in Art. 142-5 relating to non- 
resident alien beneficiaries, subsection 
(b) being completely new: 

A citizen or resident fiduciary having 
the distribution of the income of an es- 
tate or trust will not be required to make 
a return on Form 1040NB for any bene- 


ficiary of the estate or trust who is a 
nonresident alien not engaged in trade 
or business within the United States 
and not having an office or place of bus- 
iness therein at any time within the tax- 
able year if the entire amount of the 
tax on the income payable to such bene- 
ficiary has been withheld at the source. 

For the calendar year 1936 the fiduciary 

may either (1) make a return on Form 

1042 of the tax at 10 percent on the 

entire amount of the income payable to 

the beneficiary, or (2) make a return 
on Form 1042 of the tax at 10 percent 
on the portion of the income not paid 

to the beneficiary before July 2, 1936, 

and a return on Form 1040NB for the 

beneficiary, including therein the income 
paid to him before July 2, 1936. In ad- 
dition to such return or returns, the 
fiduciary shall make a return on Form 

1041 for the estate or trust, irrespective 

of the number of beneficiaries. 

This concludes the list of innovations 
but there are some Regulations which, 
although unchanged, retain their posi- 
tion of high importance in the tax prob- 
lems involved in the administration of 
trusts, estates and gifts. They are Art. 
113, on transfers of property by gift in 
trust or otherwise, as affected by the re- 
lation of the date of transfer to Jan. 1, 
1921; Art. 166, on revocable trusts; and 
Art. 142, on fiduciary returns. 


Mortgage Rates and Building 


Mortgage interest rates are going to be 
lowered gradually and are likely to remain 
lower in general than rates customarily 
paid in the past, declared Thomas S. Holden, 
vice president of F. W. Dodge Corporation, 
speaking before the Society of Residential 
Appraisers. Mr. Holden welcomed this 
prospect because he believed that low rates 
would do more to maintain building revival 
over a sustained period. 

In line with the general development in 
real estate, Mr. Holden urged expansion of 
investment in housing. He deplored the 
over-emphasis on “own-your-home” cam- 
paigns, with too little recognition of the 
fact that many families désirous of better 
living quarters cannot wisely buy homes and 
assume such a responsibility. In view of 
the facilities offered by the Federal Hous- 
ing Administration, Mr. Holden concluded 
that the construction and operation of 
homes for income constituted an investment 
field ripe for development. 
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Bank’s Choice of Attorney for 
Estate 


“It is not unusual for officers of trust 
companies who are not attorneys to pro- 
bate wills and render miscellaneous legal 
services. The Committee is not pre- 
pared to announce its findings at the 
present time, but wishes to advise the 
members of the Association that it be- 
lieves an investigation is warranted to 
determine to what extent the practice 
exists of laymen or attorneys employed 
by trust companies passing estates out 
to certain favored members of the Bar, 
and whether or not the fees charged by 
the recipients are divided in any way 
with the employees of the trust company. 
This practice is unethical to say the 
least; it deprives the family attorney of 
the privilege of settling his clients’ es- 
tates and of the remuneration therefrom. 

“The answer of the trust company is 
that they always employ the attorney 
who wrote the will, but there are a vast 
number of estates attracted to trust com- 
panies by advertising, contests conducted 
among the employees of the trust com- 
panies, and in other ways where no indi- 
vidual attorney drafted the will. 

“This vast amount of business, which 
was once a great assisting factor of the 
Bar, has been absorbed by the trust com- 
panies. Where such business would be 
spread generally in varying degrees over 
the whole membership of the Bar, it is 
gathered as in a conduit and directed in- 
to the hands of a small fortunate minor- 
ity. 

“Your Committee does not care to give 
the impression that it is seeking to at- 
tack the integrity of any member of the 
Bar, and the presumption is otherwise, 
but nevertheless it believes that there 
may be the possibility of fee splitting as 
an inducement at times in the handling 
of this large class of estates. 

“It is the affirmative recommendation 
of your Committee that the activities of 
the Bar Association in these matters be 
‘continued vigorously, as we feel that if 
the Bar Association sets up a high stan- 
dard in its code of ethics, and if high 
qualifications of intelligence and charac- 
ter are insisted upon on the part of new 
members coming to the Bar, it is the duty 
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of the Association to protect them on ad- 
mission, as well as the fraternity as a 
whole, against the inroads of laymen and 
of corporations upon the legitimate prac- 
tice of law.” 


From the report of the Committee on 
the Unauthorized Practice of Law of the 
Allegheny County (Pittsburgh) Bar Assn. 


Living Probate 


The proposal for ante mortem probate 
of wills has met with objections by a 
New York Surrogate who declares: 

“In a day and age when even grand 
jury proceedings are not secret, it is 
wholly impossible to keep secret such a 
proceeding as is contemplated by a ‘liv- 
ing probate.’ That family dissensions 
would eventuate I have no doubt. Your 
idea fails to take into account the fact 
that there is still a very great residue of 
belief that the making of a will is the 
last step prior to death, and since few 
people want to die, few people take into 
account the long view of their testamen- 
tary dispositions which your plan con- 
templates. 

“Added to this natural reluctance to 
make a will would be the further and, in 
my mind, the greater reluctance to have 
any court proceedings about it which 
would seem to be final even to the testa- 
tor. He would want to keep himself free 
to change his will as he chose, and while 
your plan would not forbid such changes, 
the desire to be free to change would for- 
bid the use of the procedure which you 
have worked out. 

There are few successful contests, *** 
Legislation for the rare case seems to me 
to be unnecessary.” 





Nation-Wide Bank Radio Program Inaugurated 


HE forty odd banks participating in 
the nation-wide broadcast, over the 
W ABC Columbia network every Friday 
night for thirty-nine weeks, are due a 
hearty vote of thanks from their non-par- 
ticipating fellow bankers for pioneering 
in a coast to coast effort to restore 
the financial institution to its rightful 
place in the public confidence. It is not 
only the banks which have their names 
mentioned in the one minute spot an- 
nouncement allowed the individual spon- 
sers that will benefit from these pro- 
grams, but every banking institution in 
the United States will derive an almost 
equal value. 
During the past few years hundreds of 
thousands of words have been spoken and 
written on bank public relations. The 


general theme has been that it will take - 


a whole hearted spirit of cooperation 
from all concerned to overcome the mis- 
understanding that practically every 
bank public relations man has admitted 
existed in the public mind. This radio 
series is a long step in that direction. 

Leopold Stokowski and the world-fa- 
mous Philadelphia Orchestra inaugurated 
the brilliant series of broadcasts on Fri- 
day, November 13, from 10:00 to 10:30 
P.M., E.S.T. The programs originated 
in the auditorium of the Curtis Institute 
of Music in Philadelphia. 

On the initial broadcast Professor 
Walter B. Pitkin, nationally known 
author and lecturer, and Willard M. Kip- 
linger, noted Washington journalist, were 
introduced to the radio audience. They 
will be also heard at frequent intervals 
hereafter on the series. 

Compositions selected for the opening 
broadcast were introduced by Stokowski 
with brief informal comments on the 
music. The broadcast consisted of a 
group of Bach compositions. Debussy’s 
“Engulfed Cathedral” and the closing se- 
lection, the impressive “Entrance of the 
Gods into Valhalla” from Richard Wag- 
ner’s opera “Das Reingold.” Stokowski 
will direct the first three broadcasts of 


the new series and will be succeeded by 
Eugene Ormandy, also a conductor of the 
Philadelphia Orchestra. 

The following group of American 
financial institutions, whose resources to- 
tal well in excess of six billion dollars, 
are sponsoring this series: 


The Citizens and Southern National Bank, 
throughout Georgia and South Carolina; 
Marine Midland Trust Company, Bingham- 
ton, N. Y.; The Manufacturers National 
Bank, Troy, N. Y.; The Marine Trust Com- 
pany, Buffalo, N. Y.; Union Trust Company, 
Rochester, N. Y.; The First National Bank 
of Chicago, Ill.; Fifth Third Union Trust 
Company, Cincinnati, Ohio; The National 
City Bank of Cleveland, Ohio; The Mercan- 
tile National Bank at Dallas, Texas; United 
States National Bank of Denver, Colorado; 
Bankers Trust Company, Des Moines, Iowa; 
The Detroit Bank, Detroit, Mich.; Lincoln 
National Bank and Trust Company, Fort 
Wayne, Ind.; The Second National Bank of 
Houston, Texas; American National Bank, 
Indianapolis, Indiana; The Barnett National 
Bank, Jacksonville, Florida; Union National 
Bank in Kansas City, Kansas City, Missouri; 
The National Shawmut Bank of Boston, 
Mass.; Commercial National Bank, Little 
Rock, Arkansas; Seaboard National Bank of 
Los Angeles, California; Liberty National 
Bank and Trust Company, Louisville, Ken- 
tucky; Marshall and Illsley Bank, Milwau- 
kee, Wisconsin; First National Bank and 
Trust Company, Minneapolis, Minnesota; 
Whitney. National Bank of New Orleans, 
Louisiana; The Chase National Bank, New 
York City, New York; Commercial Mer- 
chants National Bank and Trust Co., Peoria,. 
Illinois; The Pennsylvania Company, Phil- 
adelphia, Pa.; The First National Bank at 
Pittsburgh, Pa.; Rhode Island Hospital 
Trust Company, Providence, Rhode Island; 
State-Planters Bank and Trust Company, 
Richmond, Virginia; The First National Ex- 
change Bank, Roanoke, Virginia; First 
National Bank in St. Louis, Missouri; First 
Security Trust Company, Salt Lake City, 
Utah; Wells Fargo Bank and Union Trust 
Company, San Francisco, California; First 
National Bank of St. Paul, Minnesota; 
Seattle Trust and Savings Bank, Seattle, 
Washington; First Bank and Trust Com- 
pany, South Bend, Indiana; The Puget. 
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Sound National Bank of Tacoma, Washing- 
ton; The Ohio Citizens Trust Company, Tol- 
edo, Ohio; and First National Bank and 
Trust Company, Tulsa, Oklahoma. 

The programs will be heard through Co- 
lumbia outlets in the following cities: New 
York, Albany, Boston, Buffalo, Chicago, Cin- 
cinnati, Cleveland, Des Moines, Indianapolis, 
Kansas City, Louisville, Philadelphia, Pitts- 
burgh, Providence, St. Louis, Syracuse, 
Rochester, Toledo, Jacksonville, Los Angeles, 
San Diego, Sacramento, Santa Barbara, 
Stockton, Fresno, Bakersfield, Atlanta, Bing- 
hamton, Dallas, Denver, Ft. Wayne, Har- 
risburg, Little Rock, Milwaukee, Minnea- 
polis, New Orleans, Tulsa (beginning De- 
cember 25), Richmond, Roanoke, Salt Lake 
City, Savannah and South Bend. 


Trust Officers of Marine Mid- 
land Banks Hold Annual 
Conference at Binghamton 


As host for the 4th annual conference 
of Trust Officers of the Marine Midland 
banks, the Marine Midland Trust Com- 
pany of Binghamton entertained nearly 
fifty representatives of the group organi- 
zation at an all day meeting October 23rd. 
Arrangements for the conference were 
under the general direction of Fred E. 
Page, Trust Officer of the Binghamton 
bank, and William T. Haynes, Vice Presi- 
dent of Marine Midland Group, Inc. The 
purpose of the gathernig was to discuss 
matters of interest to trust men, ex- 
change ideas, study systems and to hear 
addresses by speakers in businesses out- 
side the trust field but closely allied to it. 

The conference was opened with intro- 
ductory remarks by Thomas A. Wilson, 
President of the Marine Midland Trust 
Company of Binghamton. Neil G. Har- 
rison, Binghamton attorney, addressed 
the trust men on the subject of “Recent 
legislation and decisions and their effect 
on corporate fiduciaries.” He touched 
upon the ruling against mortgage parti- 
cipation in the future, and stated that in 
some instances this might work as a 
hardship on small trusts. 

J. Russell Thorne, President of the 
Real Estate Association of New York 
City, discussed the activity of the United 
States Government in the field of hous- 
ing and property taxation. This subject 
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seemed particularly pertinent to Mr. 
Thorne, in view of the fact that banks 
hold a considerable stake in the field of 


so-called institution real estate. He 
called for cooperation from property 
owners in the fight of the Real Estate 
Association against unfair taxation and 
over valuation. 

Paul H. Conway, Assistant General 
Agent, John Hancock Life Insurance 
Company, Albany, discussed problems in 
life insurance and in life insurance 
trusts. 


The business sessions concluded with 
round table discussions on security prob- 
lems, led by David McElwain, Assistant 
Secretary, Marine Midland Trust Com- 
pany of New York. Forms for analysis 
and review of securities and trust ac- 
counts were discussed by George H. Auf- 
finger, Assistant Vice President of Mar- 
ine Midland Group, Inc., Buffalo, and a 
talk on trust advertising was given by 
Merrill J. Campbell, Assistant Vice 
President, Marine Midland Group, Ine., 
Buffalo. 





Wills Recently Probated 


William Sowden Sims 
Admiral, U. S. Navy 


Admiral William Sowden Sims, U.S.N., 
retired, is credited with being “the man 
who taught the navy how to shoot.” He 
was an outspoken man and his criticisms 
were bitter on affairs that, in his judg- 
ment, were detrimental to the service. 

Back in 1895 when only a lieutenant, 
he openly criticized the navy’s gunnery 
and vessels. The criticism ultimately 
resulted in his being given entire charge 
of target practice for a period of eight- 
een months. In 1916 he was named 
president of the Naval War College; in 
1917, and until the close of the war, he 
was in command of American Naval 
operations in European waters. 

Under Admiral Sims’ will, the St. 
Louis Trust Company of St. Louis, Mo. is 
named trustee and co-executor, and the 
Girard Trust Company of Philadelphia, 
Pa., executor in that state. 


Alfred W. Erickson 
Advertising Leader 


Alfred W. Erickson, chairman of the 
board of McCann-Erickson, Inc., adver- 
tising agents, named the Bankers Trust 
Company, New York City, co-executor 
and co-trustee of his estate. 

Mr. Erickson was for many years a 
dominant figure in the American Asso- 
ciation of Advertising Agents and was 
one of the organizers of its predecessor 
group. He was one of the advertising 
pioneers who made efforts to form ad- 
vertising agencies into associations and 
to establish codes of ethics for their 
guidance. He was also one of the found- 
ers of the Audit Bureau of Circulation. 


Mr. Erickson was an organizer of the 
Congoleum Company and was closely as- 
sociated with the Bon Ami Company, and 
the Barrett Company, roof manufactur- 
ers. 


Clark Howell 
Editor and Publisher 


Clark Howell, editor and publisher of 
the Atlanta Constitution, and Democratic 
National Committeeman from Georgia, 
named in his will the Trust Company of 
Georgia, Atlanta, executor and trustee. 

As a power in politics and journalism, 
Clark Howell was one of the most not- 
able figures in Southern affairs. His 
vigorous fight against the Ku Klux Klan 
and other sinister agencies cost him his 
place on the Democratic National Com- 
mittee in 1924, after he had been a mem- 
ber since 1892. However, he was chosen 
this past June to succeed Governor 
Eugene Talmage to the post again. 

He was a member of the Georgia 
House of Representatives for five years 
and a member and president of the Sen- 
ate of Georgia for six years. President 
Roosevelt invited him to represent the 
United States abroad in international af- 
fairs, but Mr. Howell declined, saying he 
felt he “could be of more service to the 
party and nation by remaining in my 
present capacity.” 


Thomas Cochran 


Partner, J. P. Morgan & Co. 


Thomas Cochran, partner of the bank- 
ing firm of J. P. Morgan and Company 
named in his will the Bankers Trust 
Company, New York City, trustee of his 
estate. 

Mr. Cochran was regarded as one of 
the most approachable members of the 
house of J. P. Morgan. He was admitted 
to membership in that firm while still a 
young man. However, he had already 
gained quite a reputation in finance 
while serving as vice president of the 
Astor Trust Company and as president 
of the Liberty National Bank, both of 
New York City. 

A generous philanthropist, Mr. Coch- 
ran gave to many worthy causes and in- 


612 





TRUST COMPANIES 


stitutions. He was a director of educa- 


tional and civic enterprises as well as of 
a great many industrial institutions. 


Dr. Edwin Oakes Jordan 
Bacteriologist and Professor Emeritus 


Dr. Edwin Oakes Jordan, one of the 
original members of the faculty of the 
University of Chicago, was internation- 
ally known for his research work on 
epidemics, food poisoning and public 
health. He was also one of the early 
and influential advocates of health edu- 
cation. 

He was elected to the National Acad- 
emy of Science this past spring and was 
a past president of the Society of Bac- 
teriologists, as well as a member of 
many scientific organizations. Dr. Jor- 
dan retired two years ago as professor 
emeritus but he continued his studies. 

The Northern Trust Company, Chi- 
cago, Ill., was named successor executor 
and successor trustee in Dr. Jordan’s 
will. 


George Platt Brett 
Founder-Chairman of Macmillan Co. 


George Platt. Brett was founder and 
for many years active head of the Mac- 
millan Company, publishers. In 1931 he 
retired as president and became chair- 
man of the board of directors. 

Mr. Brett was said to have introduced 
a new method of wholesale distribution 
of books throughout the country, estab- 
lishing completely equipped and stocked 
branch offices in leading cities. He was 
one of the first publishers to establish 
agencies in Japan, China and the Phil- 
ippines. He was a contributor of maga- 
zine and newspaper articles on tree cul- 
ture, on which he was an authority, so- 
ciological subjects, and public affairs. 

The Guaranty Trust Company of New 
York City was named in his will as co- 
executor. 


Mary Colgate 
Philanthropist 


Miss Mary Colgate, granddaughter of 
William Colgate, founder of the soap firm 
bearing his name, named the United 
States Trust Company, New York City, 
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co-executor and sole trustee in her will. 

Miss Colgate established many philan- 
thropies during her life, the vast major- 
ity never being made public. Shortly 
before she died, she provided funds for 
the construction of a president’s house 
for Colby College. She was a very active 
church woman with a keen interest in 
foreign missions, to which she was a 
heavy contributor. 

Under her will she left one hundred 
fifteen thousand dollars to three Baptist 
Churches and five hundred and forty-five 
thousand dollars to eight religious organ- 
izations. These bequests are exclusive 
of many she left to educational and civic 
institutions and friends and relatives. 


Ulysses Grant McAlexander 
Major General, U. S. Army 


The United States National Bank, 
Portland, Ore., was named executor and 
trustee under the will of the late Major 
General Ulysses Grant McAlexander, re- 
tired. 

General McAlexander, one of the first 
American officers to arrive in France, 
successively commanded the Eighteenth 
Infantry Regiment, Base 1, and the 
Thirty-eighth Infantry. At the head of 
the latter unit he fought at the Marne, 
which resulted in his being decorated by 
his own government, the French and 
Italian governments, and nicknamed by 
his own men “The Rock of the Marne.” 
General Pershing, in his memoirs, paid 
warm tribute to General McAlexander, 
describing his attitude in the Marne 
fighting as “one of the most brilliant 
pages in the annals of military history.” 
He also distinguished himself as a pro- 
found student of military history and in 
1905 wrote the “History of the Thir- 
teenth Regiment.” 


Dr. John W. Barton 
President, Ward-Belmont School 


Dr. John W. Barton, president of 
Ward-Belmont School and a past presi- 
dent of the American Association of Jun- 
ior Colleges, named the Nashville Trust 
Company, Nashville, Tenn. co-executor of 
his will. The individuals named as co- 
executors declined to qualify. 
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Dr. Barton devoted practically his en- 
tire life to educational work. He served 
as assistant professor of economics and 
history at Southern Methodist University 


in 1915-16 and associate professor and = 


acting dean in 1916-17. He organized, 
and was the first dean of, the Dallas 
School of Commerce, Dallas. In 1926 he 
became vice president of Ward-Belmont, 
and president in 1933. 

During the World War he served first 
as a private and later as a captain. 


Massachusetts Bill to Prohibit 
Publication of Wills Probated 


A bill will be presented to the Massa- 
chusetts legislature in January by Repre- 
seritative Frederick E. Green, to restrict 
publication of news of wills and apprais- 
als of estates, and authorize probate 
court officials to withhold official records 
from persons not having legal interest in 
cases under question. 

Maurice Levy, Greenfield attorney who 
sponsored the measure, stated as his rea- 
sons: 


“General publicity concerning the pro- 
visions of wills, the nature and amounts of 
estates and the details of divorces and 
other domestic matters are repugnant to the 
natural and decent feelings of individuals 
relative to their personal and family af- 
fairs.” 


The measure read in part: 


“Any provision of an instrument purport- 
ing to be the will of a deceased person, any 
inventory or appraisal, any adoption pro- 
ceedings, any statement of cause, charge of 
misconduct other than utter desertion or 
cruel and abusive conduct, in a petition for 
divorce or separate support or regarding 
domestic relations or the custody of a child 
or the name of any respondent thereto, filed 
or recorded or set forth in an order or de- 
cree in any probate court of this state shall 
not be published, broadcast or publicized. 


“Any register of a court may refuse to 
exhibit any portion of files or records of 
the court to any person not shown to him 
to have a legal interest in the matter if in 
his opinion such exhibition would result in 
general publicity contrary to the spirit of 
this act.” 
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Largest Transfer of Estate 
Funds 


A fortune of $25,000,000, transported by 
eight armored cars under an armed escort 
of sixteen private guards, and seven State 
police, rode into Boston’s financial district 
early one morning recently, to constitute 
the greatest transfer of funds for a single 
estate ever made in New England. The 
treasure, consisting of securities, gold coins, 
pearls and rare stamps, is part of the estate 
of the late Col. E. H. R. Green, and, fitting- 
ly enough, was deposited in the vaults of 
the city’s largest bank, the First National 
Bank of Boston. 


The move was necessitated by an order of 
Probate Judge Hitch, of Bristol County, for- 
bidding removal from the state until the 
petition of Henry F. Long, tax commission- 
er, has been decided. The commissioner 
contends that Col. Green was a resident of 
Massachusetts, thereby rendering his es- 
tate liable to that State’s income and in- 
heritance taxes. 


Corporate Trustee in Civic 


Development 


The success of the corporate trustee in 
aiding civic and scientific development has 
been emphatically demonstrated during the 
past year and a half since the completion 
of the Griffith Observatory and Planetar- 
ium in Los Angeles, constructed by the Se- 
curity-First National Bank of Los Angeles, 
as executor and trustee under the will of 
Col. Griffith J. Griffith. 


Since acceptance of the gift, the city 
has been active in extending the educational 
value of the Planetarium by advertising in 
the local papers from time to time. The 
success of the undertaking has exceeded the 
trustee’s most hopeful expectations, the de- 
sire for attendance having been so great 
that a larger program of lectures has been 
instituted to meet the popular demand, and 
this notwithstanding a seating capacity of 
650 at each lecture and a 25c fee for ad- 
mission to them. This nominal fee has 
been much more than enough to cover oper- 
ating costs. 


The increased popularity and utility of 
the enterprise are a tribute to the foresight 
of Col. Griffith and the cooperation of the 
bank and the city. 
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Excerpts From Selected Articles 


Fifty Years of Trusts 


AUSTIN W. SCOTT, Professor of Law, Harvard 
Law School. Harvard Law Review, Nov. 1936. 


The general principles of the law of 
trusts, indeed, where they are not affected 
by legislation, are much the same as they 
were fifty years ago. If a reader should 
take the trouble to examine the statement 
of principles as laid down in the blacklet- 
ter sections of the Restatement of Trusts, 
he will find that there are few of them 
which are not correct statements of the 
law as it was fifty years ago. The English 
chancellors of the latter part of the seven- 
teenth century and of the eighteenth cen- 
tury evolved a juridical concept of so broad 
and yet so flexible a character that it was 
adequate for the exigencies not only of 
their own time and place but of the Amer- 
ican jurisprudence of the fourth decade of 
the twentieth century. It is when one ex- 
amines the comments and illustrations in 
the Restatement that he realizes how great 
the change has been, not in the principles 
themselves but in their applications. 

Perhaps the most important recent de- 
velopment in the field of trusts has been 
the growth of the idea of corporate trustee- 
ship. This development has taken place 
largely within the last fifty years. In the 
seventeenth century it was indeed thought 
that a corporation could not be a trustee. 
The real difficulty, such as it was, lay in 
the doctrine of ultra vires. It was recog- 
nized, however, that a corporation might 
be trustee for such objects as are germane 
to its corporate purposes. The idea that 
the general power to administer trusts 
might be conferred upon corporations was 
developed in the United States in the nine- 
teenth century. It was conceivabie that 
corporations would be organized solely for 
the purpose of acting as trustees or in 
other fiduciary capacities. It was perhaps 
something of an accident that the corpor- 
ations which have obtained power to ad- 
minister trusts are banking institutions. 
There is no necessary connection between 
the business of banking and the business of 
administering trusts. Indeed, many dif- 
ficulties have arisen from the attempt to 


combine these two powers. It would have 
been at least as appropriate to confer trust 
powers upon insurance companies; and, in 
fact, the earliest corporate trustees in the 
United States were insurance companies. 

As a result of the fact that trust powers 
were conferred upon the banking institu- 
tions of the states, but the national banks 
lacked these powers, the national banks felt 
that they were at a serious disadvantage in 
competing with the state institutions. In 
1913 by the Federal Reserve Act power was 
conferred upon the Federal Reserve Board 
to grant to national banks applying there- 
for, when not in contravention of state or 
local law, the right to act as trustee or 
in any other fiduciary capacity in which 
state banks, trust companies, or other cor- 
porations which come into competition with 
national banks are permitted to act under 
the laws of the state in which the national 
bank is located. The constitutionality of 
this provision was challenged on the ground 
that it did not fall within the powers con- 
ferred upon Congress by the Constitution, 
and that there was no natural connection 
between the business of banking and that 
of administering estates. The Supreme 
Court, however, held that the power to 
create and regulate national banks includes 
the power to confer upon them such powers 
as are necessary to enable them to com- 
pete with the state banking institutions. 

In England, also, to an increasing ex- 
tent in recent years trusts have been ad- 
ministered by corporate trustees. As an 
English authority on the law of trusts has 
recently said, “In England, the nineteenth 
century conception of a trust as a family 
arrangement administered with scrupulous 
care and gratuitously by the friends of the 
family, is slowly being replaced by the con- 
ception of administration by a large trust 
corporation.” An increasing amount of the 
business of administering trusts has been 
committed to banks or sometimes to insur- 
ance companies in other parts of the Brit- 
ish Commonwealth, in Canada, Australia, 
New Zealand, South Africa and British In- 
dia. 

In spite of and possibly because of the 
development of the idea of corporate trus- 
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teeship in the United States, there has been 
no movement for the committing of the ad- 
ministration of trusts to a public official. 
In a number of states statutes provide for 
the appointment of Public Administrators 
to whom may be committed the administra- 
tion of the estates of persons who die in- 
testate, but no authority to administer 
trusts is conferred upon them. In New 
Zealand a Public Trustee was appointed 
as early as 1872, and since 1908 there has 
been a Public Trustee in England. The 
English Public Trustee is a corporation 
sole with perpetual succession who is au- 
thorized to accept trusts created inter vivos 
or by will, to serve as guardian, to ad- 
minister the estates of decedents and to 
render other fiduciary services. He is en- 
titled to specified fees for his services, 
which cover the cost of the service render- 
ed. For any breaches of trust committed 
by him the loss is to be made good from 
the public funds. The scheme has worked 
well, the incumbents of the office and their 
associates have been men of high character 
and ability, and the amount of property 
committed to the charge of the Public 
Trustee has steadily grown. 

In America today we occasionally find 
a person gratuitously undertaking as an 


act of friendship the serious responsibilities 
of a trustee, responsibilities which his train- 
ing and ability do not fit him to assume. 
Such persons are sometimes named at least 


as one of two or more cotrustees. The 
typical trustee, however, is very different. 
The typical trustee is one who by exper- 
ience and training is or purports to be 
skillful in the management of affairs and 
who undertakes for profit the duty of ad- 
ministering the trust, whether the trustee 
is a trust company or a lawyer or a man 
of business. It is this professionalizing of 
the office of trustee which is an important 
modern development in the trust field. 

On the surface it appears that there is 
no change, that the standard of the prudent 
man is applicable alike to all trustees. 
There are, however, indications in the cases 
that the application of the standard may 
be more strict in the case of the professional 
trustee. The courts have occasionally point- 
ed out that since trust companies hold 
themselves out as having special skill in 
the performance of the duties of a trustee, 
more may be required of them than of an 
individual trustee. 


During the last fifty years the number 
of trusts created and the amount of proper- 
ty held in trust have grown enormously. It 
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is natural that as wealth has increased 
those who have accumulated it should de- 
sire to preserve their property intact at 
least for a generation or two. The creation 
of trusts, however, has been greatly stim- 
ulated by the trust companies which have 
actively sought, both by advertising and by 
direct approach to their customers and 
others, to increase their business. 

The desire to protect the family of the 
settlor after his death even though he has 
not yet accumulated enough for their pro- 
tection has led in recent years to the crea- 
tion of a vast number of “insurance trusts”. 
There has been a great increase also in 
other trusts created inter vivos, in what the 
trust companies have come to call “living 
trusts,” though the adjective is used to 
indicate that the settlor is living rather 
than that the trust is alive. Undoubtedly 
one of the reasons for creating such trusts 
is to set aside property so that the settlor 
will be relieved of the burdens of manage- 
ment and that the property will be free 
from the hazards of business, but perhaps 
a more important reason has been the de- 
sire to avoid or minimize income or inher- 
itance or estate taxes. It has frequently 
been possible to avoid or at least to reduce 
taxes by the creation of a trust, but the 
federal and state taxing authorities have 
been constantly engaged in stopping up 
the loopholes. No phenomenon in the law 
has been more interesting than the strug- 
gle between the taxpayer and the govern- 
ment, in which the trust has played a not- 
able part. 

During the last fifty years business has 
passed through several depressions. On the 
question of surcharging the trustee the 
courts have adhered to the rule that the 
trustee is not liable for a loss unless he 
has committed a breach of trust. Where 
there is a breach of trust and that breach 
is the cause of the loss, there is no difficul- 
ty in surcharging the trustee. A more dif- 
ficult question arises where the trustee has 
committed a breach of trust but the loss 
would have occurred even though he had 
not committed a breach of trust. Whether 
in such a case the trustee can be surcharged 
for the loss depends perhaps upon the 
character of the breach of trust. Where 
the trustee acted in bad faith, there is no 
doubt that he is liable for any loss which 
results although the loss would have hap- 
pened even had there been no breach of 
trust. So also, where the trustee purchased 
property for the trust from himself indi- 
vidually and the property falls in value, he 
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has been held liable for the loss, even though 
he had purchased the property from a 
stranger it would have been a perfectly 
proper trust investment. Such self-dealing, 
it is felt, can be prevented only by throw- 
ing the whole risk of loss upon the trustee. 
On the other hand, where the breach of 
trust is unintentional and of a more tech- 
nical character, there has been a tendency 
to hold that the trustee is not liable for a 
loss which would have occurred even if 
there had been no breach of trust. 


The question has arisen not infrequently 
of late with respect to mortgage participa- 
tions, where a corporate trustee has al- 
located to various trusts shares in a mort- 
gage which it has taken in its individual 
name. There is some difference of opinion 
on the question whether the trustee thereby 
commits a breach of trust, and if so to 
what extent it is subject to a surcharge. 
In some recent cases it has been held that 
where the breach of trust consists only in 
the failure to earmark the investments al- 
located to the various trusts except by en- 
tries on its own books, the trustee is not 
liable for the loss which would have re- 
sulted even had the investments been prop- 
erly earmarked. In England the question 
of surcharging the trustee who has com- 
mitted an innocent breach of trust is taken 
care of by a provision in the statutes that 
the court may relieve the trustee of lia- 
bility, either wholly or partly, if he has 
acted honestly and reasonably and ought 
fairly to be excused. 


Knowing of the great risks of personal 
liability for unintentional breaches of 
trust, trustees have not infrequently pro- 
cured the insertion in the trust instrument 
of exculpatory provisions, relieving them 
from liability except for willful default or 
gross negligence. Such provisions have al- 
ways been strictly construed by the courts, 
and where they purport to relieve the trus- 
tee of liability for intentional breaches of 
trust or gross negligence, they have been 
held to be against public policy. There has 
been of late years a growing feeling that 
it is improper for a trust company at least, 
which professes to give careful service, to 
escape through the insertion of such pro- 
visions. In New York, by a statute en- 
acted in 1936, it is provided that an at- 
tempted grant to an executor or testa- 
mentary trustee of immunity from liability 
for failure to exercise reasonable care, 
diligence and prudence shall be deemed 
contrary to public policy. 
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Perhaps the most striking development in 
the last fifty years insofar as the protec- 
tion of the beneficiaries is concerned is to 
be found in the evolution of the spendthrift 
trust. Professor Gray wrote a book in 
1883 in which he sought to expose the 
heresy involved in the language of the 
Supreme Court of the United Sates in 
Nichols v. Eaton, in which it was suggested 
that the interest of the beneficiary of a 
trust could be put beyond the reach of his 
creditors. While he was writing his book, 
the Massachusetts court in the case of 
Broadway National Bank v. Adams held 
that such a restraint is valid. The publi- 
cation of his book did nothing to stem the 
tide, and twelve years later when Mr. Gray 
published the second edition he recognized 
that he was a voice crying in the wilder- 
ness. In England, it is true, the courts 


have never permitted spendthrift trusts, al- 
though they give a certain measure of pro- 
tection to the beneficiary through the crea- 
tion of a discretionary trust of the kind 
now recognized by act of Parliament as 
“protective trusts.” 


Possibly, however, the tide is turning. In 
New Hampshire the Supreme Court has re- 
cently rejected the spendthrift trust. lt 
is not improbable that other states may by 
statute limit the amount which can be made 
inalienable, as some states have already 
done. At any rate, there is a disposition 
at least to protect certain classes of cred- 
itors of the beneficiary. In Broadway Na- 
tional Bank v. Adams, much stress was laid 
on the fact that a creditor of the bene- 
ficiary who was unable to obtain satisfac- 
tion out of the beneficiary’s interest had 
only himself to blame for his predicament, 
since he knew or should have known when 
he extended credit to the beneficiary that 
he could not obtain satisfaction from the 
beneficiary’s interest in the trust. This 
argument, whether valid or not, has no 
application to creditors other than those 
who have voluntarily trusted the beneficiary. 
It has no application, for example, to tort 
creditors; and it is still uncertain whether 
tort creditors can reach the interest of 
the beneficiary under a spendthrift trust. 
So also, it is hardly applicable to the wife 
of the beneficiary, seeking support or ali- 
mony out of the beneficiary’s interest; and 
it is wholly inapplicable to his children 
seeking to enforce their claims for sup- 
port. Accordingly, there is authority to the 
effect that the wife of the beneficiary is 
entitled to enforce her claim out of the 
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beneficiary’s interest under a spendthrift 
trust. 

Doubtless other classes of creditors will 
be successful in reaching the beneficiary’s 
interest under a spendthrift trust. It has 
recently been held, for example, that the 
taxing authorities can reach it. So also, 
it has been held that the Alien Property 
Custodian could reach the interest of an 
alien enemy who was beneficiary under a 
spendthrift trust. So also, there are cases 
permitting a creditor to reach the interest 
of the beneficiary of a spendthrift trust to 
enforce a claim for necessaries furnished to 
‘ him. Since the purpose of a spendthrift 
trust is to prevent the beneficiary from 
wasting his substance, it seems proper to 
hold that where the claim is for necessar- 
ies no harm is done to the beneficiary by 
permitting the claim to be paid out of his 
interest in the trust. 

The development of the spendthrift trust 
is but one phase of a larger movement 
which has taken place in the United States. 
The American courts have laid increasing 
emphasis on the idea that the wishes of 
the settlor should be controlling in all mat- 
ters relating to the trust except where it 
would be clearly opposed to some definite 
policy to give effect to his desires. In Eng- 
land, on the other hand, there is a feeling 
that although the extent of the interests 
of the beneficiaries depends upon the in- 
tention of the settlor, the control of their 
interests should be in their own hands, ex- 
cept where the interests of others limit 
such control. 


The same difference in the point of view 
of the English and the American courts 
appears in their decisions upon the ques- 
tion whether the beneficiaries of a trust, 
if they are all of full capacity and if all 
agree, can terminate the trust, even though 
the settlor has provided otherwise, and on 
the similar question whether the sole bene- 
ficiary of a trust, who has the entire bene- 
ficial interest in the trust property, can 
terminate it. In England the courts have 
held that the sole beneficiary of a testa- 
mentary trust can terminate it at any time, 
since no one has an interest in the contin- 
uance of the trust other than himself, and 
it is immaterial that the testator intended 
otherwise. In the United States, on the other 
hand, it has been held that the sole bene- 
ficiary of a trust cannot terminate it if 
the testator otherwise provided. In England 
the feeling is that the control of the proper- 
ty should be in the living owners of it, and 
not in the dead man who once owned it. 
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Some of the American courts, indeed, have 
gone so far as to hold that even though the 
settlor is living and he and all of the bene- 
ficiaries consent to the termination of the 
trust, the court will not permit its termin- 
ation, if that would be inconsistent with the 
intention which the settlor manifested at 
the time when he created the trust. There 
is authority, indeed, to the effect that where 
the settlor creates a trust of which he him- 
self is the sole beneficiary, he cannot term- 
inate the trust, if such termination would 
be contrary to his intention at the time 
when he created the trust. Other American 
courts, however, have refused to carry the 
idea of the controlling importance of the 
settlor’s original intention to this extreme, 
and give effect to the settlor’s change of 
mind, if there is no one who has an inter- 
est in the property which would be adverse- 
ly affected. , 

During the first half of the nineteenth 
century one of the most important purposes 
for which trusts were created was the pro- 
tection of married women. The earlier 
treatises on trusts devoted long chapters 
to questions relating to such trusts. With 
the enactment of legislation in the latter 
part of the nineteenth century emancipat- 
ing married women, a great deal of the 
old learning with respect to trusts for the 
separate use of married women became ob- 
solete. In this field, as in so many others, 
the trust has been the instrument first used 
to accomplish a desired end, but in course 
of time, owing either to statutory changes 
in the law or to the discovery that other 
instruments are available, the trust is no 
longer used for the purpose. 

In the field of charitable trusts there have 
been changes during the last half century. 
Fifty years ago charitable trusts were held 
to be invalid in New York, Michigan, Min- 
nesota, Maryland, Virginia, and West Vir- 
ginia. 

The public dissatisfaction which resulted 
from the failure of the Tilden Trust led 
the legislature of New York to enact a sta- 
tute permitting charitable trusts, and one 
by one the other states which formerly held 
these trusts invalid have adopted legisla- 
tion permitting them. 

In the latter half of the last half cen- 
tury there have grown up numerous com- 
munity trusts. Trust companies in various 
cities have invited contributions for char- 
itable purposes, the practice being for the 
trust companies to manage the trust prop- 
erty, but the charitable objects to which it 
is devoted are to be determined from time 
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to time by a group of persons designated 
for the purpose. The idea is to make the 
trust fund available for such charitable 
purposes as from time to time may be deem- 
ed most useful, and thus to avoid the evils 
of obsolescence which have so frequently 
attached to charitable trusts where the pur- 
poses are rigidly fixed in advance. To a 
certain extent the courts have allowed some 
fluidity in the administration of charitable 
trusts, under the doctrine of cy pres, but 
this doctrine is applicable only where the 
purposes designated become impossible or 
at least impracticable of accomplishment. 


Although the principal purpose for which 
trusts have been created is to benefit mem- 
bers of the family of the settlor, the trust 
has been used to an increasing extent for 
various business purposes. Thus, it has 
been extensively used as a substitute for 
incorporation. Although the business trust, 
or Massachusetts trust as it has frequently 
been called, was known more than fifty 
years ago, it was not frequently used un- 
til the last few decades. Originally it was 
employed in Massachusetts for the purpose 
of dealing in real estate, since in that Com- 
monwealth corporations could not be formed 
for this purpose. It has since been used 
in Massachusetts and elsewhere in various 
other commercial undertakings, although it 
has met with a rebuff in Texas where an 
attempt was made to use it in oil promo- 
tions. The use of the trust for security 
purposes has grown enormously during the 
last fifty years. When a corporation bor- 
rows money and issues its bonds, it is im- 
practicable to give a mortgage directly to 
the bondholders and therefore it executes 
a deed of trust. In the earlier days of the 
nineteenth century it was not uncommon to 
make individuals trustees under the deed of 
trust, but today corporate trustees are em- 
ployed for the purpose. A large part of 
the trust business done by trust companies 
and banks in the larger financial centers 
is in the rendering of trust services for 
corporations. The trust has been used for 
other business purposes. It has been used, 
for example, to enable persons having 
money to invest to combine their capital 
and spread the risk of loss. Many of the 
so-called “investment trusts” are now in- 
corporated, but some of them still use the 
machinery of the trust. The idea of com- 
bining funds for investment purposes is 
also employed by some trust companies in 
the case of ordinary private trusts where 
the trust funds are small and the trustee 
is permitted by the terms of the trust to 


619 


invest in a common trust fund operated by 
the trust company for its beneficiaries. 
This history of the last half century 
shows that the trust has been during that 
period an institution of great vitality and 
growing usefulness. It has been employed 
to an increasing extent for the purposes 
for which it has always been employed, for 
testamentary dispositions and family set- 
tlements. It has been employed for many 
new purposes in the field of business trans- 
actions. It has been extending its influence 
beyond the confines of the countries of its 
origin. There is no reason to believe that 


it will not continue to grow in importance. 
This growth is natural since the trust is 
one of the most flexible of the instruments 
in the armory of our jurisprudence. 


Tax Burdens of the Supreme Court 
1935 Term 


CHARLES L. B. LOWNDES, Professor of Law, 
Duke University. Fordham Law Review, Nov. 
1936. 


The bulk of the Supreme Court’s tax 
work at the last term as usual concerned 
itself with the Federal Income Tax. An 
important decision on the nature of in- 
come was Douglas v. Willcuts, which put 
an end to a conflict in the Circuit Courts 
of Appeals by holding that income from a 
trust established to pay alimony was tax- 
able to the settlor of the trust, rather than 
to the former wife, who actually received 
the income. The broad principle underly- 
ing the decision seems to be that a pay- 
ment in discharge of an obligation is in- 
come to the taxpayer. The decision in the 
Douglas case was followed in two per 
curiam decisions. In Helvering v. Schweit- 
zer it was held that income from a trust 
which had been established by a father for 
the support of minor children was taxable 
to the father, and in Helvering v. Blumen- 
thal it was held that the income from a 
trust established to liquidate a debt was 
taxable to the debtor. 


Everyone who has followed the develop- 
ment of the Federal Income Tax knows of 
the difficulties which have arisen in de- 
termining whether a so-called Massachu- 
setts trust was to be taxed as a trust or 
an association. The Regulations for the 
most part have reflected the confusion of 
the cases. The last Regulations, however, 
came out squarely for a test based upon 
the purpose of the trust. If the purpose 
was merely to hold and conserve property, 
it was taxable as a trust. If the purpose 
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was to carry on some business it was to 
be taxed as an association. It is a safe 
assumption that the general current of pro- 
fessional opinion felt the regulations had 
gone too far, that they had achieved sim- 
plicity at the expense of including some 
trusts as associations which would not be 
so classified by the courts. However, in four 
cases, the Supreme Court affirmed the De- 
partment’s latest position. In Swanson v. 
Commissioner, Helvering v. Coleman-Gil- 
bert Associates, Helvering v. Combs, and 
Morrissey v. Commissioner, the Court 
adopts as the controlling test of a trust 
or an association, the purpose of the trust. 
Transferability of certificates of beneficial 
interest, meetings of the beneficiaries, con- 
tinuity of existence, the election of direc- 
tors and officers, and so on, are all make- 
weights in determining whether there is a 
trust or an association. But the controlling 
test is purpose. 

A device for minimizing income taxes ap- 
pears from United States Trust Company v. 
Commissioner. It is, of course, obvious 
that the total tax liability of separate 
trusts for several beneficiaries will usually 
be less than that of a single trust for the 
same beneficiaries. This is particularly 


true if part of the trust income is to be 


accumulated. In addition to the added one 
thousand dollar exemption for each trust, 
the income from the separate trusts will 
fall into lower surtax brackets. In United 
States Trust Company v. Commissioner, a 
trust was originally created for three bene- 
ficiaries. Later it was amended to provide 
that the trust should be divided into separ- 
ate trusts for each beneficiary. Although 
the trustee proceeded to set up separate 
cash accounts for each of the beneficiaries, 
and separate accounts of their individual 
interests in the other trust property, there 
was no actual physical severance of the 
trust property. However, the court held 
that the amendment converted the trust in- 
to three distinct trusts for purposes of the 
income tax. 

There were notable developments in con- 
nection with the federal estate tax at the 
last term. In Helvering v. City Bank 
Farmers Trust Company, the Court in a 
five to four decision held that a trust which 
was revocable by the settlor in conjunction 
with a beneficiary of the trust was taxable 
as part of the gross estate of the settlor 
under the federal estate tax. This ended 
a conflict in the inferior courts. It came 
as a distinct shock to professional opinion 
which had about concluded that such trusts 
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could not be taxed under the federal estate 
tax, either because the Court would con- 
strue the provision providing for a tax 
where the trust was revocable in conjunc- 
tion with “any person” to mean in con- 
junction with any person not having a sub- 
stantial adverse interest, in conformity 
with a somewhat similar provision in the 
income tax; or because a tax on such a 
trust was without the constitutional power 
of Congress. The reason that the tax in 
the City Bank Farmers Trust Company 
case appeared to be unconstitutional was 
that it was difficult to find any testa- 
mentary transfer here, and since Heiner 
v. Donnan it seemed settled that there must 
be a testamentary transfer to sustain an 
estate tax. The remarkable thing about 
the decision in Helvering v. City Bank 
Farmers Trust Company, however, is that 
there is no talk about testamentary trans- 
fers. Congress, said Mr. Justice Roberts, 
speaking for a majority of the Court, “may 
adopt a measure reasonably calculated to 
prevent avoidance of a tax. The test of 
validity in respect of due process of law 
is whether the means adopted is appropri- 
ate to the end. A legislative declaration 
that a status of the taxpayer’s creation 
shall, in the application of the tax, be deem- 
ed the equivalent of another status falling 
normally within the scope of the taxing 
power, if reasonably requisite to prevent 
evasion, does not take property without due 
process.” In other words a tax designed 
to prevent tax avoidance does not necessar- 
ily have to fit into any preconceived judi- 
cial pattern. If it is a reasonable means 
of preventing tax avoidance, it will be con- 
stitutional. 

The language in Helvering v. City Bank 
Farmers Trust Company readily fits taxes 
other than death taxes. It suggests an en- 
tirely new constitutional theory of taxes 
designed to prevent tax avoidance, fore- 
shadowed perhaps, but not nearly so ex- 
plicitly stated in Burnett v. Wells. No 
longer need prophylactic taxes conform to 
any judicial conception of a certain type 
of tax, but any tax which is reasonably 
calculated to prevent tax avoidance may be 
sustained as a complement to the tax whose 
avoidance it is designed to prevent. 

The decision in Helvering v. City Bank 
Farmers Trust Co. was qualified somewhat 
by White v. Poor and Helvering v. Helm- 
holz which were decided the same day. 

White v. Poor involved a situation where 
a decedent during her lifetime had con- 
veyed property in trust to three trustees, 
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who were the decedent herself, her son, 
who was also a beneficiary, and a third 
person who was not beneficially interested. 
It was provided that the trust could be 
terminated by the trustees. After the crea- 
tion of the trust the settlor resigned as a 
trustee and was replaced by her daugh- 
ter. Then the daughter resigned and was 
replaced by the settlor, who continued to 
serve as a trustee until her death. The 
Court held that the trust was not taxable 
as part of the settlor’s gross estate. There 
were two grounds for the decision. The 
first was that the settlor had the power 
to terminate the trust only as a trustee and 
not in her capacity as settlor, and there- 
fore as a matter of construction the trust 
fell without the terms of the statute. The 
second ground was that if the tax applied 
it would be unconstitutionally retroactive. 
Although a revocable trust can be subject- 
ed to a death tax under a statute which is 
passed after the creation of the trust, the 
trust must really be revocable. A _ trust 
which is revocable by the settlor in con- 
junction with a beneficiary is within the 
statutory definition of a revocable trust, 
but as far as a retroactive tax is concerned 
it is a complete transaction, which cannot 
be reached constitutionally. It may be of 
interest to note that the 1936 Act explicitly 
provides for a tax in a situation like that 
in White v. Poor. 

In Helvering v. Helmholz the Court held 
that a trust which had been created by the 
decedent and her relatives and which was 
revocable with the consent of all the “then 
beneficiaries” was not taxable as part of 
the decedent’s gross estate under the fed- 
eral estate tax. The reasoning of Mr. Jus- 
tice Roberts which involves a very dubious 
premise from the point of view of the Law 
of Trusts was that the trust could have 
been revoked by the action of all the per- 
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sons in interest, without any explicit re- 
tention of a power of revocation, and since, 
therefore, the reserved power added noth- 
ing to what would exist without the reser- 
vation, the trust was not subject to tax. 
An added ground for the decision was that 
the transfer in trust had been fully com- 
pleted before the passage of any statute 
taxing such transactions, and therefore even 
if the statute could be construed to apply 
it would be fatally retroactive. 

In further contrast to the Court’s atti- 
tude on constitutional points were two de- 
cisions involving another problem of con- 
struction. In Klein v. United States, it 
was held that where there was a gift of a 
life estate with a remainder in fee, contin- 
gent upon the donee surviving the donor, 
that the remainder was taxable as a part of 
the donor’s gross estate, as a transfer in- 
tended to take effect in possession or en- 
joyment upon death. It seemed almost in- 
credible that the tax could be avoided by 
changing the form of the gift without al- 
tering the substance of the transaction, and 
the Regulations assumed that a gift of a 
fee subject to a reverter to the donor, if 
the donee failed to survive the donor, 
would likewise be taxable. However, in 
Helvering v. St. Louis Union Trust Co. and 
Becker v. St. Louis Union Trust Co. five 
of the Justices held that a gift of a fee 
which was subject to revert to the donor, 
if the donee failed to survive the donor, 
was not subject to the estate tax. The re- 
sult of these decisions is that two trans- 
actions identical in substance and differing 
only verbally receive different tax treat- 
ment. 

In Bingham v. United States a decedent 
had, prior to the 1918 Act, taken out pol- 
icies of insurance payable to his wife pro- 
vided that she survived him. He retained 
no power to change beneficiaries, to pledge, 
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assign or surrender the policies. The Court 
held that the policies were not taxable as 
part of the decedent’s gross estate under 
the 1918 Act. There were two grounds 
for the decision. The first upon which the 
Court were unanimous, was that the tax 
provided for by the 1918 Act was not re- 
troactive and did not apply to these pol- 
icies. The second ground, which followed 
the St. Louis Trust Company cases, was 
that there was no taxable transfer upon 
the death of the decedent merely because 
he had retained a possibility of reverter 
in the policies, if his wife predeceased him. 

Supreme Court opinions are vulnerable 
from the viewpoint of logic and consistency 
because the Court does not get the easy 
questions. As a matter of necessity the 
lawyer must use the decisions of the Court 
as tentative premises in his legal syllogisms. 
But he must remember that they are only 
tentative, experimental propositions, sub- 
ject to revision and rejection at the next 
term of the Court. 

a 


Corporate Trusteeship Criticized by 
Securities Commission 


B. G. SMITH, Director, Controllers Institute of 
America. The Controller, July 1936. 


There is an implication that existing in- 
dentures should be changed to conform to 


whatever new legislation is enacted. If this 
is actually the intention, we are faced at 
once with a very difficult problem—that of 
modifying the contractual relationships be- 
tween debtor corporations and their bond- 
holders—which will require not only the 
consent of the corporation and the trustee 
but that of the individual holders of billions 
of dollars of securities as well. Owing to 
the fact that bearer bonds have been large- 
ly used in the past most of the security 
holders are unknown and it would be neces- 
sary to establish their identity and own- 
ership through advertisements calling for a 
deposit of their holdings in the same man- 
ner as is customary in the case of the form- 
ation of protective committees. This would 
not only be an extremely costly procedure 
but, from a practical standpoint I seriously 
doubt whether the objective ever could be 
attained. Especially in the case of the large 
majority of issues which are not in default, 
response, in my opinion, would not be re- 
ceived from a sufficient number (in amount) 
of the security holders to permit modifica- 
tion to be made effective in the form of a 
supplemental indenture incorporating the 
new provisions. 
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It is obvious that the bondholders could 
not be forced to initiate such action—it must 
be done voluntarily. Also from a practical 
standpoint, in the case of security issues in 
default, is it not a fact that in most cases 
protective measures would already have 
been taken and there would be nothing to be 
gained by modifying an indenture after the 
damage, if any, had already been done? 
However, it is true that the bondholders in 
such instances would be in a position to 
consider and act upon a proposal to modify 
without incurring much additional expense 
and in certain cases modification probably 
would be justified even if their security hold- 
ings were to remain undisturbed in any pro- 
posed plan of reorganization. Such changes, 
however, could not well be forced upon the 
security holders; their further demands, if 
any, should be a matter between them and 
the debtor corporation solely, and logically 
be incorporated in a demand for reorgani- 
zation. Otherwise it is impracticable to 
consider such’a question. 

We come down to two main questions: 


(1) Is it possible to rectify the situation 

which arises when the trustee, its 
directors, officers or stockholders, 
have other interests which might 
conflict with those of the bondhold- 
ers for whom the trustee is acting, 
as incorporated in recommendation 
8 (a), short of prohibiting the ‘trus- 
tee from acting in the dual role of 
banker and trustee from the incep- 
tion of these functions. 
What active duties and _ broader 
powers should be assigned to the 
trustee which will obviate the criti- 
cisms incorporated in recommenda- 
tions 3, 4 and 6, together with the 
matters criticized elsewhere in the 
report? 


Dual Function of Banker-Trustee 


In well-managed corporations, operating 
at a profit, with substantial equities over 
fixed charges, no questions arise as to any 
diversity of interest of creditors, bondhold- 
ers or stockholders; the status of these ob- 
ligations and securities is fixed by statute, 
by the indenture, or by the charter. 

However, when a corporation gradually 
drifts into a precarious condition due to an 
industry depression, a general depression, 
poor management or otherwise, a situation 
is created where such diversity of interest 
becomes more sharply defined and policies 
may be adopted which would benefit one 
class at the expense of the others, At such 
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times an incompetent or uns¢rupulous exec- 
utive might be tempted to consider every 
technicality or loophole which offers for his 
own selfish purposes. Under such circum- 
stances the bondholders, having no voice in 
the affairs of the debtor corporation direct- 
ly or indirectly, are more or less at the 
mercy of the management and it is primar- 
ily to rectify this situation, as well as the 
domination of corporations, particularly 
those in the real estate field, by the under- 
writer-banker-trustee combination, that the 
Securities Exchange Commission has seen 
fit to make some of its more drastic pro- 
posals for new legislation. 

A dominating executive of the debtor cor- 
poration might embark upon or continue an 
improvident dividend policy if he were own- 
er of or held options on a large block of the 
equity stocks of his corporation. His board 
might readily be open to persuasion, some 
of them being in the same boat as himself, 
others perhaps being figureheads. At the 
same time the corporation might be unable 
to meet approaching maturities of current 
borrowings or other short-term indebted- 
ness and its earning equities over fixed 
charges might have been steadily narrowing. 


At this point the banker, if he is awake 
to the situation, concerned with his position 


as creditor, would probably insist upon be- 
ing represented on the board of the debtor 
corporation and having a voice in the man- 
agement, primarily with respect to financial 


policies. It is important to note, however, 
that the uncertainties might well have been 
caused by unsound operating policies, in- 
efficient executive or administrative person- 
nel, poor organization or trade factors. On 
these the banking representative would 
hardly be qualified to pass judgment. 


If the nominee of the banker-trustee on 
the board were a man versed in industrial 
as well as financial affairs and qualified to 
form judgment as to organization matters 
and operating policies, that the bank which 
was occupying the dual role of creditor-trus- 
tee would be in a better position to protect 
the interests of the bondholders than if a 
complete segregation of the two functions 
had been made. I make this statement with 
the qualification that legislation would have 
been passed which would have had incor- 
porated in its active responsibilities and li- 
abilities with respect to the bank’s trust 
function. Under such circumstances it is 
not only conceivable but probable that the 
bank might go to far greater lengths to tide 
a corporation over a difficult period than it 
would if it merely occupied a position of 


623 


general creditor, and it is possible that by 
so doing a default could be avoided which 
otherwise would be inevitable. 

It seems to me that after legislation has 
been enacted which will eliminate the pas- 
sive character of the corporate trusteeship 
and establish the liabilities of the trustee 
that it, per se, will generally make the seg- 
regation of the dual role of banker-trustee 
not only undesirable but unnecessary, at 
least down to the point of default. At that 
time all existing circumstances would be 
subject to review by the bondholders at a 
meeting to be called for that purpose, and 
a decision would be reached as to whether 
the appointment of a substituted trustee 
would be desirable and thus divorce the dua 
functions. ‘ 


Conflicts of interest which might conceiv- 
ably arise prior to default in my opinion 
would be largely eliminated by the broaden- 
ing of the powers and duties of the trustee. 


Additional Trustee Powers 


The Trustee and the Public Accountant— 
In my opinion there should be incorporated 
in the indenture a provision to the effect that 
as long as bonds issued thereunder remain 
outstanding and in the hands of the investor, 
the debtor corporation will agree to have its 
books audited at least once a year by a cer- 
tified public accountant acceptable to the 
trustee. Also that the public accountant 
will not be subject to removal except with 
the consent of the trustee. Before assent- 
ing to removal it would be one of the duties 
of the trustee to consider fully all matters 
of controversy, if any, between the account- 
ant and the debtor corporation. 


The trustee should be empowered under 
the indenture to require the public account- 
ant, at the expense of the debtor, to report 
on the various matters affecting the bond- 
holders’ interests of which it is required to 
be cognizant under the terms of the inden- 
ture. These might include such matters as 
the application of the proceeds of the issue, 
the application of sinking fund moneys, the 
treatment of discounts or premiums on the 
books of the corporation, whether or not any 
senior or junior issues of the corporation are 
in default with respect to interest, sinking 
funds or principal, the amount of the issue 
outstanding and in the treasury of the cor- 
poration, and so on. If these matters are 
covered in a separate report to the trustee it 
should not relieve the debtor corporation 
from the responsibility of seeing that the 
trustee is furnished with a duplicate signed 
copy of the general report of the public ac- 











countant used by the corporation in connec- 
tion with its report to stockholders. 

In cases where there are two or more 
trustees, acting under different indentures, 
some provision will have to be made in case 
there is a disagreement between them or be- 
tween any of them and the debtor corpora- 
tion as to the appointment or removal of the 
public accountant. 

Sinking Fund—tThe trustee should be re- 
quired to take an active part in determining 
the sinking fund provisions under the inden- 
ture, taking into consideration the earning 
power and characteristics of the business, 
the characteristics of the industry as well as 
the equities which it is desirable to create in 
the bondholders’ interests prior to and at 
maturity. In my opinion, every indenture 
not providing for serial retirements should 
have a sinking fund to provide for unfor- 
seen contingencies such as obsolescence of 
the properties of the corporation which 
usually cannot be covered by earmarked 
cash reserves, a change in the basic charac- 
teristics of the industry, the possible loss of 
earning power, with the result that a re- 
funding operation would be impossible at 
maturity, and so on 

The time-honored custom of issuing a very 

large majority of our bonds in bearer form 
is in my opinion, antiquated, costly, and 
hazardous to the issuer, the trustee and the 
investor, and should be discontinued. It is 
highly desirable that the debtor corporation 
should know the identity of its bondholders 
and I believe it is essential that the trustee 
and protective committees should be able to 
communicate speedily with them. 

Substitution of Collateral and Reports— 

The trustee is not charged, under our pres- 
ent system, with any responsibility for de- 
termining that collateral offered in substi- 
tution is as valuable as that withdrawn, nor, 
in fact, that it has any value whatever. 
(Contrast this with the care taken by the 
trustee when acting as banker, in similar 
operations, with respect to loans to brokers, 
underwriters and other direct borrowers.) 
In some instances, such as in the case of 
marketable securities, it would be a fairly 
simple matter to ascertain the value of the 
collateral offered in substitution. On the 
other hand, the value of collateral having no 
ready market, might be exceedingly difficult 
to determine. Further, in certain cases, it 
might be necessary to determine the value 
of the collateral originally pledged as well as 
of that offered in substitution. 

It is strongly recommended that future 
indentures provide for the mailing of an- 
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nual reports of the debtor corporation to the 
bondholders by the trustee. If all bonds 
were registered, as previously recommended, 
this suggested new departure could readily 
be adopted at slight expense; otherwise it 
would be impossible. 


In most instances the annual report sent 
to the stockholders should serve the purpose 
with the proviso that some textual matter 
might well be incorporated, with the inter- 
ests of the bondholders in mind, particularly 
in the case of complex corporate structures, 
explaining the priority of lien of the various 
security issues, a brief description of the 
property or assets pledged, a comparative 
statement of operating profits available for 
fixed charges for say five years, and any 
other matters of which the bondholders 
should have cognizance. 


Duties and Liabilities of Trustee 


The trustee should be made liable for its 
acts or its failure to use due diligence, for 
negligence, and the suppression or misrepre- 
sentation of a material fact in the execution 
of its trust, and penalties should be pro- 
vided. The liabilities and penalties should 
naturally attach also to any communications 
to bondholders. But our legislators should 
realize that if the statutes are made unrea- 
sonably severe, it will probably have the ef- 
fect of driving all but the cream of this 
business into the hands of very small banks 
and trust companies, most of which would 
be ill-equipped to administer such trusts and 
whose capital might be inadequate to meet 
the liabilities which might be incurred as a 
result of inexpert administration. 


When a default occurs the trustee would 
be required immediately to notify the bond- 
holders by mail and call a meeting for the 
purpose of explaining their rights, disclosing 
any other relationships it might have with 
the debtor corporation. If the appointment 
of a new trustee should be decided upon, 
either as a result of a conflict of interests, or 
bad faith, or negligence on the part of the 
original trustee, the bondholders could read- 
ily enter into negotiations with a new trus- 
tee and conclude arrangements with little 
loss of time. Under these circumstances I 
doubt whether it would be necessary to form 
a protective committee with its heavy ex- 
penses for counsel fees, advertising, and the 
like. It probably would be desirable that a 
small committee of bona fide bondholders 
should be appointed to advise with the trus- 
tee but the same counsel would represent the 
trustee and the bondholders. In this way the 
formation of the old type of protective com- 
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mittee, which has been so widely abused, 
would be unnecessary, it would not be neces- 
sary to incur many of the heavy expenses 
such as committee fees, advertising, insur- 
ance and shipment of bearer securities and 
in many instances separate counsel fees. 
Much time and effort would also have been 
saved to the advantage of all parties whose 
interests were primarily affected. 

The trustee should keep constantly in 
touch with the affairs of all debtor corpora- 
tions. In the case of corporations having 
demonstrated earning power over an ex- 
tended period, the actual contact would be 
more or less perfunctory. The trustee 
would not fail, however, to analyse its re- 
ports and trends, the trend of the industry, 
and its financial policies. 

In the case of corporations in insecure 
financial condition, without sufficient back- 
ground as to earning power or demonstrated 
ability on the part of their managements, 
where operating conditions were unfavor- 
able or the industry situation was unsound, 
the right of representation on the board of 
directors should be availed of. 

The primary functions of such represen- 
tatives, whether serving as director or not, 
would be to see that the provisions of the 
indenture were being carried out, to analyse 
currently and report to the trustee on the 
situation as disclosed by the debtor corpora- 
tion’s financial reports, as well as by the 
certified statements and reports of the pub- 
lie accountant. They would be required to 
familiarize themselves with the conditions 
surrounding the operations of the debtor 
corporations assigned to them or on whose 
boards they served, and in general keep the 
trustee advised of all factors or trends af- 
fecting the interests of the bondholders. 


Other Articles and Comments on 
Legal Questions Read and Recom- 
mended by our staff. 


Articles 


New Departures in Subdivision Control—‘‘The Jour- 
nal of Land & Public Utility Economics,” Nov- 
ember, 1936. By Helen C. Monchow, Managing 
Editor, The Journal of Land & Public Utility 
Economics. 


Recasting Mortgage Portfolios—‘‘Insured Mortgage 
Portfolio,” November, 1936. By W. D. Flanders, 
Deputy Administrator, F. H. A. 


Tax Administering Agencies—‘‘State Government,” 
November, 1936. By Willard N. Hogan, Formerly 
Fellow, Brookings Institute. 


The Undistributed Profits Tax and the Investor—‘‘The 
Yale Law Journal,’”’ November, 1936. By Benja- 


min Graham, Lecturer in Finance, Columbia Uni- 
versity. 
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Comments 

Charities—Cy Pres Doctrine—Legacies to Organiza- 
tions That Have Ceased to Exist or That Have 
Never Existed—‘‘Harvard Law Review,’ Novem- 
ber, 1936. 

Income Taxes—Who is Subject to Tax—dAssignor of 
Future Income from Trust—‘‘Harvard Law Re- 
View,’’ November, 1936. 


Mortgages—Trust Deeds in the Nature of—Release— 
“Illinois Law Review,’’ November, 1936. 


Parties to Will Contests—‘‘Virginia Law Review,” 
November, 1936. 


State Jurisdiction to Tax Income of Resident De- 
rived from Foreign Realty—‘‘The Yale Law Jour- 
nal,’’ November, 1936. 


Taxation—Exemptions—Application of Federal Gift 
Tax to Gift of First Liberty Loan Bonds—‘“Uni- 
versity of Pennsylvania Law Review,’’ November, 
1936. 


Testimony of Subscribing Witness Concerning Testa- 
tor’s Mental Capacity—“United States Law Re- 
view,”’ October, 1936. 


Torts—Wills—Interference with Testamentary Dispo- 
sition—‘Fordham Law Review,’’ November, 1936. 


Trusts—Apportionment of Mortgage Loss Between 
Life Tenant and Remainderman—‘“University of 
Pennsylvania Law Review,’’ November, 1936. 


Wills—Class Gift to Persons Named—‘‘Michigan Law 
Review,’ November, 1936. 


Wills—Decedent Estate Law—Adoption—‘‘St. 
Law Review,’’ November, 1936. 
Addresses of publications mentioned in 

this section follow, publication’s quoted 

single copy price. These publications are 

NOT for sale by Trust Companies Mag- 

azine. 

Fordham Law Review, Fordham University, 
worth Building, New York City. 75ce. 


Harvard Law Review, The Harvard Law Review As- 
sociation, Gannett House, Cambridge, Mass. 75c. 


Illinois Law Review, Northwestern University Press, 
Chicago, Ill. $3.50 yearly. 


Insured Mortgage Portfolio, Federal Housing Adminis- 
tration, Washington, D. C. 15c. 


The Journal of Land & Public Utility Economics, 
Northwestern University, Chicago, Ill. $1.25. 


Michigan Law Review, Ann Arbor, Mich. 80c. 
St. John’s Law Review, Brooklyn, N. Y. 65c. 


State Government—Council of State Governments, 
Drexel Ave. & 58th St., Chicago, Ill. 35c. 


United States Law Review, 253 Broadway, New York 
City. $1.00. 


University of Pennsylvania Law Review, 34th and 
Chestnut St., Philadelphia, Pa. 75c. 
Virginia Law Review, Charlottesville, Va. $1.00. 


Yale Law Journal, 127 Wall St., New Haven, Conn. 
80c. 


Ohio Repeals Double Liability 

Double liability on Ohio state bank stocks 
was repealed at the last election by a ma- 
jority of approximately 200,000 votes. This 
marked a victory for the state’s bankers 
who had devoted months of educational 
work, in cooperation with the Ohio Bankers 
Association, to obtain the support of the 
public in achieving this goal. 


John’s 


Wool- 
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Mexico’s Expropriation Act 

The new expropriation act recently passed 
by the Mexican Senate and indicated by the 
American press as being confiscatory in nat- 
ure, is, as reported by a very reliable New 
York agency of a Mexican concern, a con- 
demnation act with the indemnity set at the 
declared tax valuation. 

Under the act the government is given 
the authority to seize property in urban es- 
tates. This new law is entirely an admin- 
istrative measure vested in the executive 
power. Property owners have as a court of 
appeal a commission composed of three men 
to whom they may plead their cases, after 
the final decision of this commission the 
owners have no further recourse from ex- 
propriation nor for the amount of indem- 
nity. 

Apparently the chief motive behind the 
measure was for widening the streets, mak- 
ing new parks and general civic improve- 
ments. 


Life Insurance Investments 


A sound life insurance investment port- 
folio requires a proper balance between 
long-term and short-term securities, read- 
ily convertible securities, and an adequate 
cash balance. This liquidity, stated James 
L. Madden, Third Vice President, Metropoli- 
tan. Life Insurance Co., in his address be- 
fore the Mortgage Bankers Ass’n of Amer- 
ica, is necessary to satisfy the cash and 
loan privileges of policy holders. 

In addition, this factor of liquid assets 
permitted insurance companies during the 
depression to purchase sound mortgages 
from banks in need of immediate cash to 
meet withdrawals by depositors. As a re- 
sult of this ownership of local properties 
by insurance companies, there has been a 
tendency to put a bottom under real estate 
values in numerous neighborhoods. 


Trustee Calls Bondholder Meeting 


As trustee of the Chicago, Indianapolis 
and Louisville Railway Company, now in 
reorganization, the Guaranty Trust Com- 
pany of New York has called a meeting of 
the holders of bonds of the Railway Com- 
pany to discuss what, if any, steps should 
be undertaken to protect their interests un- 
der the plan of reorganization, prepared by 
the Railway Company’s management. This 
action has been taken in view of the Trust 
Company’s belief that no Committee of 
Bondholders has been formed and that the 
formation of.a group to represent these in- 
terests would be advisable. 
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“Publication By Will” 


The will of the late Colonel T. E. Law- 
rence (famed Sheik of Arabia) stipulated 
that his book “The Mint” was to be with- 
held from popular publication until the year 
1950. However, the publishers have issued 
an edition of twelve copies to comply with 
the American copyright law, and two have 
been sent to the Library of Congress at 
Washington, D. C., and the remaining ten 
are placed on the market at $500,000 a copy. 
The book deals with Colonel Lawrence’s 
experiences as a private in the Royal Air 
Force. 


Bank Titles and Chartering 


Restriction of the use of the words “bank” 
or “banker” to those actually engaged in 
the banking business was recommended in 
the report of the Committee on Public Re- 
lations of the A. B. A. Assuming the 
soundness of the public policy which di- 
vorced commercial banks from the sale of 
securities and the setting up of independent 
corporations for the handling of the latter, 
the report said, it follows that organizations 
having none of the character or responsi- 
bility of banks should not be permitted to 
use these titles. 

Appointment of non-partisan boards or 
commissions to have charge of the investi- 
gation of applications for new state bank 
charters as one means of restraining future 
over-chartering of banks was recommended 
by the Committee on State Banking Depart- 
ments. 


Economists to Frame Banking Laws 


Efforts to mould current divergent prac- 
tices into a practical plan for a “depression- 
proof” system of money and banking will 
be made at a forum of leading economists 
and bankers, under the sponsorship of the 
Society for Stability in Money and Bank- 
ing, in New York on December 18th, Dr. 
Joseph E. Goodbar, president of the So- 
ciety, has announced. 


Dr. Goodbar, recent author of “Managing 
the People’s Money”, declared that “the 
public feels definitely that banking reform 
of some kind is needed. The purpose of 
this conference is to make such proposals, 
and by bringing order out of the chaos of 
conflicting opinions, to bring about an in- 
celligent and co-ordinate revision in bank- 
ing practice and in bank credit control.” 
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Florida Proposes New Trust Investment Legislation 


William Hardin Goodman, vice president 
and trust officer of the Florida National 
Bank at Jacksonville, speaking before the 
trust section of the Florida Bankers Asso- 
ciation at their recent meeting, said that 
the existing Florida statutes on trust in- 
vestments gives the trustee a right to in- 
vest in securities that are approved for 
trust investment in the states of New York 
and Massachusetts. This practice, he said, 
could very likely be construed as a delega- 
tion of legislation powers to other states 
and might result in serious complications. 

Trust officers attending the meeting ex- 
pressed themselves as favoring the State of 
Florida having its own trust legal list. 

A committee was appointed to make a 
study and propose legislation which would 
restrict a trustee’s investments to a care- 
fully selected list of securities compiled ex- 
pressly for the Florida trustees. It was 
suggested that the State Comptroller pre- 
pare the list annually. 

With the completion of the committees’ 
proposal for legislation it will be submitted 
to the Association and afterwards to the 
state legislature. 

During the discussion of investments to 
be included on the list, F. H. A. loans were 
voted out due to many being made on 80% 
of value. It was also recommended that 
mortgages should not constitute more than 
40% of the total of any trust. Following 
Government bonds as investments classified 
as A-1 and better, were bonds of States 
and of political subdivisions of not less than 
2,000 population not in default in the last 
five years, Land Bank bonds, railroad bonds 
of roads with at least 300 miles of track- 
age and public utility bonds guaranteed by 
fixed assets, bonds of industries established 
at least four years and with paid capital of 
at least $1,000,000 and first mortgages up 
to 60% of the value of improved Florida 
real estate within five miles of municipali- 
ties of at least 2,000 population. 

Members of the committee are: John H. 
Boushall, trust officer, First National Bank, 
Tampa; William Hardin Goodman, vice 
president and trust officer, Jacksonville; 
S. S. Conoly, vice president and trust of- 
ficer, Barnett National Bank, Jacksonville; 


A. E. McNeil, Jr., vice president, secretary 
and trust officer of the Central Farmers 
Trust Co., West Palm Beach. 


South Carolina Trust Division 
Meeting 


The annual meeting of the Trust Division 
of the South Carolina Bankers Association 
was held in late October at Columbia. The 
principal speaker for the occasion, W. T. 
Vandoren, vice president of the Liberty 
National Bank, Wash., D. C., spoke on the 
subject, “Trust Department Examinations.” 

J. H. McGee, assistant vice president of 
the South Carolina National Bank, Charles- 
ton, was elected to the presidency of the 
group for the ensuing year. Other officers 
elected were as follows: 

Vice president: J. G. Barron, trust officer, 
Peoples National Bank, Rock Hill; Secre- 
tary-Treasurer, W. E. Martin, Columbia. 

Executive committee named for two 
years: A. P. Youmans, assistant cashier 
and trust officer, South Carolina National 
Bank, Greenville, and W. R. Cely, vice pres- 
ident, First National Bank, Greenville. 

Executive committee for one year: Julius 
E. Schroeder, vice president, Citizens & 
Southern Bank, Charleston; and J. C. Hop- 
kins, assistant cashier, Peoples National 
Bank, Greenville. 


Ohio Appoints Trust Committee 


The trust committee of the Ohio Bankers 
Association was recently appointed by the 
president, Joseph H. Warndorf. Members 
on the committee are: 

R. W. Laylin, vice president, City Nation- 
al Bank and Trust Co., Columbus, Chair- 
man; John R. Cassidy, Central National 
Bank, Cleveland; William Coughlin, trust 
officer, First National Bank, Cincinnati; 
B. T. Batsch, vice president, Toledo Trust 
Co.; W. W. Wilson, trust officer, Cleveland 
Trust Co.; L. E. Marcum, trust officer, 
Third National Bank & Trust Co., Dayton; 
W. H. Hunter, trust officer, The George D. 
Harter Bank, Canton; Wm. A. Reckman, 
trust officer, Western Bank & Trust Co., 
Cincinnati. 
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Texas Trust Division Holds Two 
Day Meeting 


A highly practical program was present- 
ed by the trust division of the Texas Bank- 
ers Association at its two day meeting held 
in Dallas on November 20-21. 

The idea of conducting symposiums was 
introduced, first, by the Houston trust of- 
ficers under the direction of George M. 
Irving, assistant trust officer of the Second 
National Bank, Houston, and again on the 
second day by Sam W. Fulton, trust officer 
of the Mercantile National Bank, Dallas. 
At the first session, the following addresses 
were also scheduled: 

“Investment Problems of the Small Trust 
Fund, and the Common Trust Fund as a 
Possible Solution in Texas”—Murray 
Kryger of the Houston Land & Trust Co. 

“Profitable Trust Business vs. Unprofit- 
able Trust Business and How to Distin- 
guish Between the Two”—DeWitt T. Ray, 
vice president and trust officer, First 
National Bank, Houston. 

“Developing New Trust Business in the 
Southwest’”—W. Browne Baker, vice presi- 
dent and trust officer, Guardian Trust Co., 
Houston. 

“Income, Gift and Estate Taxes as Re- 
lated to Trusts’—W. W. Carter of the 
Eetna Life Insurance Co. at San Antonio. 

Following the symposium conducted by 
the Dallas trust officers on the second day 
the following program was presented: 

“Investment of Trust Funds in Equities’ 
—W. F. Worthington, assistant trust offi- 
cer, First National Bank, Dallas. 

“Estate and Inheritance Taxes”—P. C. 
Carrington, Dallas attorney. 

“Functions of a Trust Committee”—R. L. 
Thornton, president of the Mercantile 
National Bank, Dallas. 

“The Community Trust”—F. F. McNeny, 
secretary of the Dallas Community Trust. 


’ 





Corporate Fiduciaries Associa- 
tion of Maine Elects 


Taxes and “Present Problems of the 
Trust Division” were discussed by Henry 
N. Andrews of Boston and Robertson Gris- 
wold of Baltimore in their addresses before 
the annual meeting of the Corporate Fidu- 
ciaries Association of Maine. The after- 
noon and evening meetings were attended 
by fifty-five representatives of twenty- 
three banks. 
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The new president, Elvert E. Parker, 
vice president of Manufacturers National 
Bank, Lewistown, was authorized to ap- 
point a committee on trust policies to co- 
operate with the Trust Division, A. B. A. 
Other officers elected are: 

Vice president, Francis W. Dana, trust 
officer of Portland National Bank; secre- 
tary and treasurer, Alden H. Sawyer, trust 
officer of National Bank of Commerce of 
Portland. 

Executive Committee for three years: 
Sewall C. Strout, vice president of Canal 
National Bank of Portland, Richard 
McKown, vice president of Bar Harbor 
Banking and Trust Company. 


Trust Official Heads Association 


Earl R, Muir, first vice president and trust 
department official of the Louisville Trust 
Company, is the newly elected president of 
the Kentucky Bankers Association. He 
helped to organize the Kentucky branch of 
the St. Louis Federal Reserve Bank in 1917, 
and in August of 1931 joined the Louisville 
Trust Company as vice president. 


Boston’s Permanent Charity Fund 


The nineteenth annual report of the Com- 
mittee of the Permanent Charity Fund, Inc., 
Boston, discloses that $201,937.52 was ap- 
propriated from the income of the Fund to 
128 organizations, representing an increase 
of approximately $2,000 and 9 additional in- 
stitutions over the previous year. 

An explanation of the origin and purposes 
of the Fund, and how gifts may be made to 
it, is included, and also a description of the 
nature of the work in which each organiza- 
tion is engaged. 

The report of the trustee, Boston Safe 
Deposit and Trust Company, reveals the 
book value of the principal of the Fund to 
be $4,928,374.39, an appreciation of close to 
$28,000 over the value in the preceding year. 





George W. Norris, of the board of man- 
agers of the Girard Trust Company and 
former Governor of the Federal Reserve 
Bank of Philadelphia was appointed on Oc- 
tober 24 to membership on the committee of 
the Philadelphia Foundation, The Founda- 
tion was established by the Fidelity-Phila- 
delphia Trust Company in 1918, to promote 
flexibility in the distribution of funds for 
charity, educational and civic uses, as 4 
common fund under a unified control. As 
trustee of the Foundation, the trust com- 
pany receives by gift, legacy or appoint- 
ment, donations for any charitable purpose. 





Personnel Changes in Trust Institutions 


CALIFORNIA 

Los Angeles—Harcourt Hervey and P. W. 
Carpenter have been named assistant sec- 
retaries of the Security-First National Bank 
of Los Angeles. D. O. Vickery and J. P. 
Sims have been made branch managers and 
George H. Banta and William A. Roach, as- 
sistant branch managers. 


DELAWARE 
Dover—Elmer P. Horsey, formerly vice 
president, trust officer and cashier of the 
First National Bank has been elected presi- 
dent of the institution. James W. Wise has 
been named vice president. 


FLORIDA 

Miami—E. A. Inglis has resigned as vice 
president of the First National Bank at 
Miami, to devote his entire time to his in- 
vestment company. He will continue to 
serve on the board of directors, and H. B. 
Oliver, who has resigned his directorship, 
will continue as vice president. 


GEORGIA 


Atlanta—In line with the form of trust 
organization. in many large trust institu- 
tions, Trust Company of Georgia has ap- 
pointed three Trust Officers, Messrs. James 
C. Shelor, L. L. McCullough and Roff Sims. 
This constitutes a departure in the organi- 
zational set-up of the Company’s Trust De- 
partment, necessitated by its marked de- 
velopment in recent years. 

Mr. Shelor has been with the Company 
since 1930 as Assistant Trust Officer. He 
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is Secretary of the Lawyers Club of Atlan- 
ta; Chairman of the Trust Committee of the 
Georgia Bankers Assn., member of the Com- 
mittee on Co-operation with Life Under- 
writers of the Trust Division of the Amer- 
ican Bankers Assn., and Vice president for 
Georgia of the Trust Division A.B.A. Mr. 
Shelor is also active in educational work, be- 
ing an Instructor in Wills and Estate Ad- 
ministration at Atlanta Law School and the 
Atlanta Chapter, A.I.B. 

Mr. McCullough’s connection with the in- 
stitution dates back to 1922. Since 1926, he 
has been Assistant Trust Officer and As- 
sistant Secretary. 

Mr. Sims joined the staff of the Com- 
pany in 1925 in the Investment Department. 
In January 1935, he was made Assistant 
Trust Officer. 


ILLINOIS 

Chicago—Paul J. Chittenden of the trust 
department staff of the Northern Trust 
Company has been elected an assistant sec- 
retary. 

Chicago—Leslie S. Gordon, formerly bus- 
iness administrator of the Continental [II- 
linois Bank & Trust Company, has joined 
the new business department of Sheriden, 
Farwell and Morrison, Inc., investment 
counsellors. 

Granite City—H. D. Karandjeff, formerly 
trust officer and cashier of the Granite City 
Trust and Savings Bank, has been named 
executive vice president and cashier of the 
institution. 
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Peoria—Dr. George W. Mitchell, a di- 
rector of the Central National Bank & Trust 
Company for the past four years, has been 
elected chairman of the board. 


INDIANA 


Crawfordsville—Frank C. Evans has been 
made vice president of the Crawfordsville 
Trust Company. He is a member of the 
firm of Evans, De Vore and Company, in- 
surance representatives. 


Indianapolis—Otto N. Frenzel, Jr., form- 
erly vice president, has been elected presi- 
dent of the Indiana Trust Company. He is 
also vice president of the Merchants Nat- 
ional Bank and a member of the boards of 
the two banks. 


KENTUCKY 


Georgetown—John A, Davidson has been 
elected assistant cashier of the Farmers 
Bank & Trust Company, succeeding Leonard 
C. Smith, who has been made deputy state 
banking commissioner. 


LOUISIANA 


New Orleans — 
J. D. O’Keefe, 
president of the 


Whitney National 


Bank, has an- 
nounced that on 
_January 1, Keehn 
W. Berry will be- 
come executive 
vice president of 
the bank. Mr. 
Berry has. been 
executive vice 
president of 
the First Nation- 
al Bank of Bir- 
mingham, Ala- 
bama since 1930, 
and is an out- 
standing young banker of the South. 


KEEHN W. BERRY 


MASSACHUSETTS 


Westfield—Frank W. Gath, vice president 
of the Hampden National Bank and Trust 
Company, has been elected trust officer, 
retaining his vice presidency. 


MISSOURI 


Kansas City—J. Milton Freeland has 
joined the staff of the City National Bank 
and Trust Company. A specialist in live- 
stock loans for more than twenty years, 
livestock financing will be an important part 
of his work with the bank. 
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NEW JERSEY 
Irvington—William H. Bowerman has 
been named a vice president of the Irving- 
ton Trust Company. He was in the bank- 
ing business for twenty-eight years and re- 
cently connected with the Newark office of 
Herrick, Berg & Company, brokers. 


NEW YORK 
New York—The Bank of New York & 
Trust Company has announced the appoint- 
ment of Gregory W. Spurr, assistant treas- 
urer and J. Howard Reynolds, assistant sec- 
retary. 


New York—Raymond C. Ball, formerly 
manager of the Times Square Office of the 
Chemical Bank & Trust Company, has been 
appointed an assistant vice président. John 
J. Cunliffe, formerly assistant manager, is 
now manager of the branch office. 


New York—Manufacturers Trust Com- 
pany has announced that Charles F. 
McNamee, assistant secretary will be in 
charge of the office at 32 University Place, 
and Edward K. Ekman, assistant manager. 
Raymond F. DeMott, assistant secretary, 
will be in charge of the office at 275 West 
125th Street, and Alfred C. MacCulloch, as- 
sistant manager. Both offices opened on 
Nov. 2. Bernard J. Weintraub, assistant 
secretary is now in charge of the Tremont 
Branch and A. Herbert Sandler is managing 
the Grand Street Branch. 


New York—W. Edger Crosby, Jr. has 
been appointed an assistant secretary of the 
Central Hanover Bank and Trust Company. 


Rochester—A. Joseph London, formerly 
assistant secretary of the Union Trust Com- 
pany has been advanced to an assistant vice 
presidency. He began his career with the 
Security Trust Company as messenger boy, 
subsequently joined the trust department, 
and when the Clifford-Joseph Office was 
opened, was appointed manager. 


Syracuse—Mercer D. Helms, for the past 
four years special representative of the 
Manufacturers Trust Company of New York 
City, has beer named assistant vice presi- 
dent of the Merchants National Bank & 
Trust Company. He will have charge of the 
public relations department and promotion 
of new business. Mr. Helms, a native of 
Alabama, began his banking career in the 
foreign department of the National City 
Bank of New York City and later spent two 
years in the employ of the Phoenix Nat- 
ional Bank of that city. 


White Plains—Elwood Cromwell, liquid- 
ating agent of the Lehigh Valley National 








— oa es Oa 6UelU 


it- 


id- 
al 





Bank since December, 1932, has been elect- 
ed a vice president of the Citizens Bank. 
Mr. Cromwell was formerly employed by 
the United States Mortgage Trust Com- 
pany, now the Chemical Bank & Trust Co. 
of New York City. 


OHIO 


Marietta—Edwin B. Strecker has been 
elected president and trust officer of the 
Citizens National Bank. He was formerly 
cashier. T. M. Sheets, formerly vice presi- 
dent is now chairman of the board of di- 
rectors and J. C. Brennan, director and coun- 
sel for the bank for the past ten years, is 
the new vice president. Fred Snodgrass 
has been advanced to the position of cashier. 


OKLAHOMA 


Tulsa—Harry B. Bullen has been placed 
in charge of advertising and publicity for 
the First National Bank & Trust Company 
of Tulsa. He was formerly advertising 
manager of the Oklahoma Daily, student 
newspaper of the University of Oklahoma. 


PENNSYLVANIA 
Harrisburg—J. A. Donaldson has been 
elected president of the Central Trust Com- 
pany. He succeeds H. A. Miller, president 
for the last ten years, who has resigned. 


Scranton—Dudley R. Atherton, for the 
past seven years executive vice president of 
the First National Bank has resigned his 
position. He has been associated with 
Scranton financial institutions for nearly 
forty years, starting with the Third Nat- 
ional Bank, acting as cashier of the North 
Scranton Bank, and later as vice president, 
and upon the death of Joseph J. Jermyn, as 
president of the Traders National Bank. 
When Traders National merged with First 
National in 1929, Mr. Atherton became exe- 
cutive vice president. He is a member of 
the executive council of the Pennsylvania 
Bankers Assn. and chairman of its bank 
management committee. 


Scranton—McDonald Heebner, has been 
promoted to the office of cashier of the First 
National Bank. He entered the employ of 
the bank in 1910, and has been assistant 
cashier in charge of bookkeeping. John A. 
Weinscheck, who has been assistant to Mr. 
Heebner, will take charge of the bookkeep- 
ing department. 


TENNESSEE 
Rutledge—O. C. Hickle has been elected 
president of the Citizens Bank & Trust 
Company and S. L. Maples, vice president. 
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Union City—Col. R. P. Whitesell has been 
elected chairman of the board and vice 
president of the Old National Bank. He 
formerly headed the First National Bank, 
and the Bank & Trust Company. 


TEXAS 
San Angelo—C. R. Hallmark, formerly 
vice president, has been named president of 
the First National Bank. Clarence R. Webb 
succeeds him as vice president, and is chair- 
man of the board. 


VIRGINIA 
Charlottesville—C. W. Watts, formerly 
trust officer and assistant cashier of the 
Peoples National Bank, has been named vice 
president. He will retain his trust officer- 
ship. 


CANADA 


London—J. Lorne Morrison has been ap- 
pointed estates manager of the London 
branch of Premier Trust Company. 


Montreal—Prudential Trust Company, 
Ltd., has announced three important execu- 
tive appointments. Henry N. Chauvin, K.C., 
of Chauvin, Stewart and Martineau, was 
elected president, succeeding the late B. 
Hal Brown, and Hal McD. Brown, son of the 
late president, was elected to fill the vacancy 
on the board. Frank S. Taylor, who was 
appointed general manager, has been asso- 
ciated with the company for the past twen- 
ty years, during which time he has held the 
positions of accountant, transfer officer, sec- 
retary-treasurer and manager of the real 
estate department. 





Trust Institution Briefs 


Blytheville, Ark.—Contract for the erec- 
tion of a bank building for the Farmers 
Bank & Trust Company has been awarded. 


Downey, Cal.—Transamerica Corp. has 
purchased the First National Bank. It 
will be merged into the Bank of America 
N. T. & S. A. 


Hawthorne, Cal.—Bank of America N. 
T. & S. A. has been authorized to open a 
branch office in this town. 


Los Angeles—Transamerica Corporation 
has acquired control of the Seaboard Na- 
tional Bank of this city by purchase of the 
bank’s $1,200,000 common stock. It is an- 
nounced that Seaboard National’s $300,000 
preferred stock will be retired, and that of- 
ficers and personnel will remain unchanged. 
Organized in 1924, the bank has grown to 
an institution of nearly 20 millions in total 
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resources. It had four branches in addi- 
tion to its main office in Los Angeles. 


Redwood, Cal.—American Trust Com- 
pany’s newest branch office has been opened 
here under the management of H. Steven 
Chase, formerly assistant cashier in the 
San Jose office. 


Miami, Fla.—The American Bank & 
Trust Company opened on Nov. 4, capital- 
ized at $200,000; with a paid in surplus 
of $50,000. Under a state charter the in- 
stitution is privileged to do a general bank- 
ing and trust business. 


Chicago, Ill.—Walter J. Cummings, chair- 
man of the Continental Illinois National 
Bank & Trust Company, has been nominated 
as a class A director of the Federal Re- 
serve Bank of Chicago, succeeding James 


R. Leavell, president of the bank. 
Kans.—The First 


Lawrence, Saving 


Bank was merged with the First National 


Bank on October 24. 


Frankford, Ky.—Plans have been ap- 
proved for merger of the Farmers Deposit 
Bank and the Capital Trust Company, the 
new bank to be known as the Farmers 
Bank & Trust Company. 


Boston, Mass.—On completion of the 
merger with Union Trust Company, State 
Street Trust Company enlarged its trust 
department quarters and now occupies en- 
larged space in its main office at State and 
Congress Streets. The former Union Trust 
Company office at 24 Federal Street will 
be maintained as a branch office. 


Boston, Mass.—The trust department of 
the Merchants National Bank has moved 
to new and enlarged quarters on the sec- 
ond floor of the bank building at 30 State 
Street. 


Elizabeth, N. J.—Plans have been ap- 
proved for the purchase of the First Na- 
tional Bank of Cranford by the Union 
County Trust Company before the end of 
November. The Cranford bank will be 
operated as a branch and the same staff 
will remain in charge. 


Ithaca, N. Y.—The Tompkins County 
Trust Company celebrated its 100th anni- 
versary on October 26th, with a memorial 
dinner for all stockholders, directors and 
members of the active organization. The 
bank was organized in 1935-36 as the Tomp- 
kins County Bank. In 1865 it became a 


national bank and continued as such until 
merger with the Ithaca Trust Company in 
1935, to form the Thompkins County Trust 
Company. 


Raleigh, N. C.—The local branch of the 
Wachovia Bank & Trust Company of 
Winston-Salem has completed remodeling 
the trust department quarters on the sec- 
ond floor of its building at Fayetteville and 
Martin Streets. LeRoy B. Martin, vice 
president and assistant trust officer, heads 
the departmental staff. 


Tulsa, Okla.—Roy M. Huff, trust officer 
of the First National Bank & Trust Com- 
pany has been elected to the executive 
council of the trust division of the American 
Bankers Association. 


Newberg, Ore.—The First National Bank 
of Portland has acquired the United States 
National Bank of Newberg as its twenty- 
ninth branch. S. L. Parrett, formerly pres- 
ident of the United States National remains. 
in an advisory capacity and R. A. Butt, 
formerly cashier, is now manager of the 
new branch. 


Sioux Falls, S. D—The First National 
Bank and Trust Company has been granted 
supplemental trust powers. 


Toronto, Can.—Eastern Trust Company 
has announced the opening of a new branch 
office in this city, with H. C. Oxley, B.A., 
L.L.B., as manager. This brings the num- 
ber of branches to a total of seven, including 
the main office in Halifax, N. S. The ser- 
vice to be given will embrace all depart- 
ments of trust activity with the great de- 
mand probably being in corporate trust and 
stock transfer services for industrial, min- 
ing and other corporations, registrarships, 
deeds of trust for bond issues and allied 
phases. Hon. W. D. Ross, formerly lieuten- 
ant-governor of Ontario is resident director 
of the Eastern Trust Company in Toronto. 


Michigan Commissioner Resigns 

Howard C. Lawrence, Banking Commis- 
sioner of Michigan, has tendered his resig- 
nation to Gov. Frank Fitzgerald, effective 
December 31, on the ground that he had “no 
desire to continue in office beyond the term 


of your office.” In his letter to the Gover- 
nor, who was defeated for re-election, Com- 
missioner Lawrence, who had been in office 
less than a year, reported the affairs of the 
Department were “in good shape’, and that 
a communication from his State Commission 
on recodification of laws relating to finan- 
cial institutions, would be forthcoming. 





The Trust Officer’s Library 


The A B C of Business Insurance 
Trusts 


BASIL S. COLLINS, Ass’t Vice President, Old 
Colony Trust Co., Boston. Published by Bruce 
Humphries, Inc., Boston. $2.00. 


The author’s wealth of experience in this 
field, which earned for him the designation 
of C. L. U., the only person not engaged in 
life underwriting to receive this honor, is 
imparted to this excellent work. It seems 
certain to stimulate an increased develop- 
ment of the concept of Business Life Insur- 
ance and Business Insurance Trusts and 
greater cooperation among lawyer, life un- 
derwriter and trust officer. 

A novel feature of the book is the em- 
ployment of the case method in outlining 
in detail a practical sales plan for life un- 
derwriter and trust officer. The second por- 
tion of the volume sets forth concisely the 
principles of these trusts and finally, two 
deeds of trust are suggested for the aver- 
age close corporation and partnership cases 
respectively. Perhaps too little attention 
is devoted to tax problems, but this is ex- 
plicable on the ground that effort was 
avowedly directed away from technicality 
and toward the sales approach. 


————— 
Selected Essays on the Law of Trusts 


AUSTIN W. SCOTT, Professor of Law, Harvard 
Law School. Published by Harvard Law Review 
Assn., Cambridge, Mass. 1936. $1.10. 


This handy reference volume includes 
twelve of Professor Scott’s masterpieces on 
various phases of the law of trusts which 
he has written for the Harvard Law Re- 
view since 1913. Little need be said of the 
weight and authority of Prof. Scott’s 
words; his selection as Reporter of the Re- 
statement of the Law of Trusts is a tribute 
to the service he has performed for the 
trust world. 


Outstanding articles among his collec- 
tion are: “The Trustee’s Duty of Loyalty,” 
“Liabilities Incurred in the Administration 
of Trusts,” “Trusts and the Statute of 
Wills,” and “Deviation from the Terms of a 
Trust.” His excellent historical discussion 
of “Fifty Years of Trusts,” excerpted else- 
where in this issue, is, of course, too recent 


to have been included. In addition to Prof. 
Scott’s work, there is a fine editorial note 
on “Developments in the Law of Trusts— 
1934.” 
—_$—$—$ 
Insurance and Banking 


Insurance and Banking 


HERBERT L. DAVIS, National University School 
of Law. The Christopher Publishing House, Bos- 
ton, Mass. $4.50. 


Mr. Davis has brought together the fruits 
of his extensive experience in the broad 
fields of insurance and banking, and, in 
lucid and comprehensive style, adequately 
supported by authority, has provided a fine 
reference book for all those connected with 
these subjects. 

In graphic detail, the author outlines the 
financial pitfalls which should be guarded 
against and offers pointed suggestions in 
that regard. The scope of the work is in- 
dicated by the chapter headings: historical 
background; life insurance appraised as 
savings; duties and responsibilities; banking 
relations; insurance accounting; amortiza- 
tion of securities; real estate transactions; 
application of principles; court accounting 
suits, and interstate liquidations. 

The volume seems certain of accomplish- 
ing the author’s aim of developing special- 
ists in the sciences of insurance and bank- 
ing, who will know what to do with what 
they know. 

a | 
Minimizing Securities Taxes. 


JULIUS SINKER. Published by Commerce Clear- 
ing House, Ine. $1.00. 


This compact little volume presents in a 
simple and informative manner the pertin- 
ent provisions of the revenue laws pertain- 
ing to the various taxes on securities. The 
types of transactions exempt from taxes, 
those subject to them, the correct cost basis 
of securities, the importance of the time 
factor in estimating liability on capital 
gains, the treatment of dividends, stamp 
taxes, estate taxes, wash sales, and num- 
erous other pertinent subjects are discussed 
and illustrated. Investors and traders who 
have struggled in the past with the prob- 
lem of reporting their security transactions 
in such a manner as to take advantage of 


633 





634 


the greatest deductions will find particular- 
ly interesting the tax analysis charts shown 
on pages 68 and 69. To trust officers and 
investment men this volume should prove of 
great value. 

Jules Backman 


ee 6 os 


The New Surtax on Corporations — 
What to Do About It. 


J. BLAKE LOWE and JOHN D. WRIGHT, Tax 
Consultants. Published by the Authors, Balti- 
more, Md. $2.00. 


Here is a timely work of invaluable aid 
to the tax man since decisions regarding the 
new surtax on corporations must be made 
before the end of this year. The authors 
have offered their solutions to the various 
problems issuing from this law in brief, 
non-technical and understandable style. 
Tables illustrate graphically the incidence 
of the tax and the possibilities for mini- 
mizing that burden with its attendant in- 
equities. 

Care has been taken to distinguish among 
different types of corporations for each in- 
volves a problem peculiar to its class. 
Throughout the book, the authors’ principles 
and conclusions are illustrated by examples 
indicating the practical operation of the 
suggested plans. Another feature consists 
in the recognition of the effect of the cor- 
poration’s fiscal policy on the individual’s 
tax liability, and the reconciliation of these 
relative problems. In prospect, the book 
would appear to perform a very practical 
service. 


————0 


The Reserve Banks and the Money 
Market, Revised Edition. 
W. RANDOLPH BURGESS, Vice president, Fed- 


eral Reserve Bank of New York. Published by 
Harper & Bros., New York. $3.00. 


Changes over the past nine years have 
necessitated practically a rewriting of Dr. 
Burgess’ first edition which received such 
wide acclaim in financial and educational 


circles. Of especial significance has been 
the development of legislation affecting the 
Federal Reserve System, and the author 
has properly devoted considerable attention 
to an analysis of these changes and their 
consequences. 

Dr. Burgess, as an officer of the Reserve 
Bank of New York, is eminently fitted to 
discuss the transitions in policies and prac- 
tices of the System. The book is liberally 
sprinkled with maps and tables depicting 
graphically significant trends in the money 
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market. It is written in a style which 
makes the operations of the System intel- 
ligible to the layman and does much to 
clarify the mysteries of modern banking and 
finance. 

————o 


The New Federal Reserve System. 


RUDOLPH L. WEISSMAN, former financial 
editor, American Mercury. Published by Harper 
& Bros., New York. $3.00. 


Recent legislation and shifts of emphasis 
have made the Federal Reserve System vir- 
tually a new system. Mr. Weissman out- 
lines the fundamental effects of these 
changes, but, in a novel approach, points to 
the importance of personalities in shaping 
the policies of the System. He stresses the 
influence which the economic views of the 
Board of Governors have had in affecting its 
practice. 

The book has, in addition, an excellent 
reference value because of the statistical 
treatment of the history of the System since 
1919. Like Burgess’ work, reviewed above, 
this volume is intended in large part to 
increase public understanding of the func- 
tion of the Federal Reserve System. The 
two complement one another admirably. 


——-0 


Business Law Decisions, 1935-1936. 


Edited and Published by Commerce Clearing 
House, Chicago and New York. $1.00. 


This handy book reproduces, in full text, 
significant decisions affecting business, ren- 
dered by the United States Supreme Court 
during the October 1935 Term. Tax cases 
are unfortunately but admittedly omitted. 
While many of the selected cases are sui 
generis, they nevertheless indicate through 
their rationale the Court’s philosophy of 
government and law. A knowledge of these 
cases, therefore, should prove helpful in pre- 
dicting the probable trend of the Court’s 
reasoning in major issues which are now be- 
fore it or will inevitably arise within the 
next few years. 

Outstanding among the included reports 
are the cases on the “AAA”, Section 77B of 
the Bankruptcy Act, “TVA”, Grain Futures 
Act, Securities Act, Guffey Coal Act, and 
the Anti-Trust, Sugar Institute, and New 
York Minimum Wage Law cases. 


—_—_——___ 9. 


Classes with a total enrollment of ninety- 
four, sponsored by the American Institute 
of Banking, are being conducted at the 
University of Notre Dame in South Bend. 





Developing Trust New Business 


Cooperation With Life Underwriters 


NLY a few years ago trust officials 
QO and life underwriters discovered the 
great benefits that could be derived from 
their working in unison. Life insurance 
trust councils were formed, and others 
are now being contemplated; special trust 
men were assigned to devote their entire 
time to life insurance problems, some 
having gone so far in their studies as 
to acquire the coveted C. L. U. degree; 
all in all, trust men and life underwriters 
are fast becoming business associates 
with non-conflicting interests and mutual 
advantages. 

Trust institutions which have utilized 
the advantages of life insurance as a 
theme in their advertising copy have 
found the approach to be well repaid, as 
is indicated by their continuance of the 
practice. 

The First National Bank and Trust 
Company of Tulsa, Okla. publishes a 
booklet entitled 


“A Trustee’s View of Life 
Insurance” 


Although written for life underwrit- 
ers, it would appeal to any prospective 
testator. The opening page sketches 
briefly the interest life underwriters have 
shown recently in the intricate and in- 
volved problems of estates. It goes 
further to say that insurance sales have 
increased by underwriters offering more 
than merely life insurance but a service 
as well. 

Under the above heading is outlined 
the trust department’s continual analysis 
of the affairs of patrons and their daily 
advocacy of more life insurance in the 
following situation: 


“1. We often find one’s accumulations to 
be so uncertain that life insurance consti- 
tutes the only estate which may be relied 
upon for the future support of dependents. 


“2. In many cases which come to our at- 
tention, present assets are considerable but 
still insufficient to supply an adequate trust 
income. Therefore we advise more life in- 
surance to piece out the estate and enable it 
to carry the load of family responsibility 
expected of it. 


“3. Again, a large investment structure 
built up during a successful man’s life may 
be involved, subject to wide fluctuations in 
value, and liable to serious disarrangement 
through inheritance and estate taxation, 
debts, probate, and other exigencies and ex- 
penses of transfer. Large amounts of ready 
cash supplied by life insurance may be the 
only possible means of protecting such an 
estate from distressing loss through un- 
timely or forced liquidation. 


“4, Also, closely held business concerns 
with which we deal are being shown the 
functions of life insurance in assuring that 
control will follow proper channels upon the 
death of certain key men. 


“5. The intricate problem of taxes in all 
its ramifications is one in which worth while 
economies can often be effected through life 
insurance as, for example, by converting a 
portion of the estate assets into paid-up 
policies.” 


A Recommendation of Life Insurance 


Due to the company’s activities in es- 
tate matters, the booklet states, a pro- 
found respect has been gained for life 
insurance and since the trust department 
is not engaged in its sale the absence of 
self interest in their recommendations 
for increased life insurance places an un- 
usual emphasis on the estate plans work- 
ed out. An invitation is extended to all 
life underwriters to visit the trust de- 
partment and examine the manner in 
which estates are analyzed. 


Principles in Dealing with Insurance Men 


Below is printed the text appearing 
under this head. 
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“A. We have no interest whatever in the 
sale of life insurance. We have no connec- 
tion or understanding with any company or 
agency that might influence us to recom- 
mend one over another. 

“B. We do not attempt to advise on the 
details of insurance, or the relative merits 
of different policies. On the contrary, we 
follow a principle from which we never 
deviate, of showing no leanings toward the 
kind or sources of life insurance, and con- 
fine ourselves strictly to urging proper and 
adequate coverage. 

“C. When an insurance man brings us a 
case for analysis and pre-administration we 
spare no time or effort in surveying the en- 
tire estate situation in detail. We do not 
approach the task from the standpoint of 
assisting in the sale of insurance. If our 
effort and analysis prove additional insur- 
ance to be necessary, this procedure results 
in larger and quicker sales for insurance 
men. 

“D. Naturally we hope to benefit also 
from the study and work involved, and look 
upon this co-operation as an occasion to of- 
fer our services as trustee in those cases 
where trusteeship or executorship under 
Will is important to the working out of a 
sound plan. 

“E. We never under any circumstances 
divulge any information obtained at a trust 
conference. Particular care is exercised to 
see that the identity of the clients brought 
to us by any insurance man is kept in the 
utmost confidence.” 


Life Underwriters Should Be 
Your Welcome Visitors 


The Union Planters National Bank and 
Trust Company, Memphis, Tenn., adver- 
tises under the above heading, using the 
entire text to advocate the helpfulness of 
the life underwriter. No mention of how 
the institution could be benefited is made, 
only a suggestion that they have had in- 
surance trust experience. The text fol- 
lows: 


“The experienced life insurance agent can 
help you to assure your family’s financial 
future—to protect your estate against 
shrinkage while it is being settled—to safe- 
guard your business interests when your 
desk is closed for the last time. 

“He can be as helpful to you as your 
banker, your doctor, your lawyer. Like 
them, he is a professional man. He has 


studied his profession, as they have studied 
theirs. He deserves an equal share of your 
confidence. 

“We earnestly endorse life insurance. We 
believe it should be every man’s first step 
in creating an estate—and that no man 
whose estate would not adequately meet his 
responsibilities, should delay taking addi- 
tional life insurance. 

“Sixty-seven years in handling insurance 
trusts and estates has conclusively borne 
out this opinion.” 


It is also this company’s practice to 
send a letter, signed by a vice president, 
to life underwriters calling attention to 
the close relationship of their work. 


Your Life Insurance and 
Your Will 


The Merchants National Bank of 
Mobile, Ala., makes its bid for coopera- 
tion with the life underwriter and ties 
its story to a service their own institu- 
tion renders. The text follows: 


“Many men think of life insurance as 
something apart from the estates they will 
leave to their families. But insurance pro- 
ceeds also must be protected. 

“Optional settlements on the part of life 
insurance companies represent an advanced 
step in this direction. But, as Thomas I. 
Parkinson, president of the Equitable Life 
Assurance Society, so well says, a local 
Trust Department “in intimate contact with 
the man’s affairs can render a form of dis- 
cretionary service which the life insurance 
company may not consider it appropriate to 
undertake.” 

“Trust Department management of life 
insurance proceeds is especially desirable if 
you wish your insurance money to meet un- 
foreseen financial emergencies which may 
arise in future family life as well as to pro- 
vide regular income for the family. Our 
new book, “What Can You Do About It?” 
discusses this problem. Upon request, we 
shall be glad to give a copy to any adult in 
Mobile or vicinity.” 


Life Insurance Trust 


The Industrial Trust Company, Provi- 
dence, R. I., has used the following series 
of advertisements to familiarize their 
patrons with the insurance trust idea. 
Life underwriters were quick to see and 
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appreciate the helpfulness this advertis- 
ing and practice were to them. 


Could your Family Carry On? 


“In the event that something happened to 
you could your family continue to live in 
the comfortable circumstances to which they 
are accustomed? 

“Adequate Life Insurance, with the pro- 
ceeds protected by a Life Insurance Trust 
with Industrial Trust Company, will enable 
your family to “carry on.” 

“Let our officers tell you how this trust 
can operate to the advantage of your wife 
and children. 

“Booklet—Life Insurance Trust—sent 
free on request; or available at any of our 
offices.” 


Social Security Applied to the Family 


“Every thinking man weighs the contin- 
gency of family security against financial 
misfortune, if anything happens to him. 
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“He finds the satisfying answer in ade- 
quate life insurance with its proceeds ad- 
ministered by a competent trustee. 

“The Life Insurance Trust furnishes a 
safe, yet flexible plan ,to meet changing 
family conditions which cannot be foreseen. 

“Ask our Trust Officers for full details. 
Booklet, ‘The Life Insurance Trust’, sent 
free on request.” 


l+2 = 3 
teh ta arr 
2. MANAGEMENT equals 
3. PROTE TION 


An Insurance Lesson 


“Many families have had the solid satis- 
faction of learning that sound management 
added to adequate life insurance proceeds 
produces ideal protection. 

“A Life Insurance Trust with Industrial 
Trust Company not only provides sound 
management but also the desirable feature 
of flexibility. 

“With a capital fund working for your 
family under an appropriately drawn trust, 
payments of income or principal can be pro- 
vided to meet any emergencies that may 
arise. 

“Just off the press a new booklet ‘The 
Life Insurance Trust’ is available at any of 
our offices.” 


A Life Insurance Trust Approach 


VANCE L. DESMOND 
Detroit Trust Company, Detroit, Mich. 


N approach to be successful must have 
sufficient teeth in it to attract the im- 
mediate attention of the prospect and be of 
sufficient interest to gain his undivided at- 
tention. The object is to get the prospect 


to answer “yes” to the questions asked by 
the salesmen, and the greater the number 
of such answers denotes the success of the 
approach. The development of this ap- 
proach was taken from a real case. 





1 i LN a ASF 


Se ee ae ee, ee 


LOE IE, PO ERROR EY IR 


638 TRUST COMPANIES 


A man telephoned his insurance agent 
and asked him to come to his office and tell 
him just what his estate taxes would amount 
to. His client complained that every Tom, 
Dick and Harry was coming into his office 
trying to analyze his estate and pestering 
him. The client stated that he wanted to 
know exactly the amount of his estate taxes, 
so that when these fellows came in he would 
be able to tell them he knew what they were 
going to be. Sensing the responsibility in- 
volved, he called me for the information. I 
replied that we would not be able to give 
his client the information he requested with 
out additional data. The insurance under- 
writer said he would call his client and ex- 
plain that it would be better for me to se- 
cure the exact information needed to com- 
pute his tax. I called upon the client and 
told him that if he would give me as nearly 
as possible the amount of his estate, I 
would be able to estimate as closely as pos- 
sible the amount of his tax. 


As an introduction to the approach, I have 
used the above story in explanation for my 
having placed before him a prepared out- 
line to analyze. 


The Approach 


“Mr. Blank, we have developed various 
methods for savings on estate taxes. You 
certainly are interested in learning of these 
methods so that your wife and children will 
receive money which otherwise would go to 
politicians.” 


Illustration A 
1936 FEDERAL ESTATE TAX 


Life Insurance—(not payable to estate) $ 50,000 
Estate—less debts $250,000 
Administration Expense (4%) 240,000 


Gross Taxable Estate 290,000 
Less—Specific Estate Exemption 40,000 
Less—Specific Insurance Exemp- 

EE ee ee ee, 80,000 


Net Taxable Estate 210,000 
Tax on $200,000 (17%) 
Tax on 10,000 (20%) 
1936 GROSS FEDERAL TAX 28,600 
Net credit allowed for tax paid to 
Mich. (80% of 1926 Fed. Tax) 2,640 


1936 NET FEDERAL TAX ............... 25,960 





1It is probably best to take an example from 
your own files in compiling the tax data used in 
the illustration. (See Illustration ‘“‘A’’) The fig- 
ures used should be in the neighborhood of the es- 
tate value, or worth, of the prospect you wish to 
call on. 


1926 FEDERAL TAX 


Life Insurance $ 50,000 
Estate—less debts ..............2......--s0000---- 
Administration Expense (4%) 240,000 


Gross Taxable Estate 290,000 
Less—Specific Estate Exemption 100,000 
Less—Specific Insurance Exemp- 

140,000 


Net Taxable Estate ............... 150,000 
TAX on $150,000—3% 

1926 GROSS FEDERAL TAX ........... 3,300 
Less 80% of $3,300 2,640 


1926 NET FEDERAL TAX 660 
Net credit allowed by 
tax paid Michigan 


MICHIGAN INHERITANCE TAX 


Family—wife and two minor children 
Estate—less debts 
Administration Expense (4%) 


GROSS TAXABLE ESTATE 
Widow’s exemption—$30,000 plus $5,000 
for each minor child 


NET TAXABLE ESTATE 200,000 
lst bracket ($50,000—less widow’s exemption. of 
$40,000)—$10,000 at 2% 


2nd bracket 190,000 at 4% 


NET MICHIGAN TAX 
1936 NET FEDERAL TAX 25,960 


| | a Maer Ye 


“Here is a case we just worked on which 
illustrates my point. This man had insur- 
ance, not payable to his estate, in the 
amount of $50,000. The estate was—less 
debts—$250,000; the administration ex- 
penses, we figure for an estate of this size, 
runs on the average about 4%—this is de- 
ductible—making the net estate $240,000. 
This added to $50,000 of life insurance 
makes a gross taxable estate of $290,000. 
This added to $50,000 of life insurance 
makes a gross taxable estate of $290,000. 
Now, under the 1936 Federal Act, a man is 
entitled to an estate exemption of $40,000 
and a specific insurance exemption of an- 
other $40,000, making a total exemption of 
$80,000, which leaves a net taxable estate of 
$210,000. The tax on $200,000 is not at the 
rate of 17%, but figured on a sliding scale 
up to an amount of 17%, making the tax 
$26,600 on that amount. With the estate 
being $10,000 over this $200,000 mark, it 
falls into a second bracket at the rate of 


*Pause here for his answer, “yes”, and pull out 
Illustration “‘A’’. The salesman should start, pen- 
cil in hand, at this point and go down the figures 
in the Illustration, explaining fully each step in 
computing the Federal Estate Tax. 
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20%. Therefore, the rate was figured at 
20% on $10,000 or $2,000, making the 
Gross Federal tax $28,600. 

“The Federal Government’s net credit al- 
lowed for tax paid to Michigan is 80% of 
the 1926 Federal Act. In order to find out 
what this 80% credit is, we must go back 
to the 1926 Federal Estate Tax and figure 
the tax as of that time on the estate—as il- 
lustrated. Therefore, we start in with $50,- 
000 insurance and the $250,000 estate, ar- 
riving again at the $290,000 gross taxable 
estate. However, back in 1926 the exemp- 
tion was $100,000 on the estate and $40,000 
on insurance, making a total exemption of 
$140,000 against only $80,000 in 1936. 
(Emphasize this comparison or trend to- 
wards higher taxes.) This leaves a net 
taxable estate of $150,000. The tax on 
$150,000 back at that time was 3%, or $3300, 
making a gross Federal tax of $3300 less 
the 80% of the $3300, or $2640, making the 
net Federal tax in 1926 only $660. Deduct- 
ing the 80% credit, or $2640, from the gross 
1936 Federal Tax of $28,600, makes the 1936 
Federal tax $25,960 on an estate of this 
size.” (Compare this with $660 back in 
1926 and stress this point, showing the tre- 
mendous increase in the amount of the Fed- 
eral Tax over a 10-year period.) 


“As to the Michigan Inheritance tax—in 


this particular case, the family consisted of 


a wife and two minor sons. In Michigan, 
there is no Inheritance tax on insurance 
made payable to a named _ beneficiary. 
Again, we take the estate of $250,000, less 
administration expense, showing a gross 
taxable estate of $240,000. The widow’s 
exemption is $30,000 plus $5,000 for each 
minor child, making a total of $40,000—the 
wife taking this exemption—leaving a net 
taxable estate of $200,000.” (If the children 
had been over 21, the tax would have been 
figured separately, which can be pointed out 
to the client.) 


“You will note the first bracket of $50,000 
less widow’s exemption of $40,000 leaves an 
estate of $10,000 at 2%, or $200. The next 
bracket is from $50,000 to $250,000, or in 
this case $190,000 falls within this bracket 
at 4%, or $7600, making the total cost of 
the net Michigan tax $7800. This, plus the 
1936 Federal Net Tax of $25,960 makes a 
total tax on an estate of $250,000 with $50,- 
000 insurance—$33,760.”3 


‘It is always well to have a chart of your State, 
Federal Estate, Gift and Inheritance Taxes—for 
reference when necessary if questioned in going 
through the explanation of the estate tax data. 


Analysis of Illustration “A” 


After explaining to the prospect how the 
tax is figured in the above case as outlined 
in “Illustration A”, continue on with an 
analysis of the outline as applied to Mr. 
Blank’s particular case, as follows— 


Mr. Blank’s first reaction in this case, af- 
ter looking at the figures, was to say, “Well, 
it looks as though they were going to take 
nearly all of my insurance to pay the tax.” 
Trust man, “Yes, but you just told me that 
your insurance was not payable to your es- 
tate, but to your wife, with the children as 
contingent beneficiaries. You could not get 
an insurance man or any attorney, I believe, 
to advise your wife to use any of that 
ready cash in the payment of taxes. What 
undoubtedly will happen is that they will 
take $100,000 of your estate—and, by the 
way, $180,000 of the $250,000 was real es- 
tate—and liquidate it in payment of the 
tax.” 

The liquidation of an estate for the pay- 
ment of taxes or debts is a point upon which 
trust companies are often criticized. Some- 
times we hear such statements as—“Well, 
I don’t know what they did with the estate, 
but it was worth so and so before the trust 
company handled it, and now this is all that 
is left.” The trust company gains nothing 
by having to liquidate an estate, but it is 
often necessary in order to raise cash to 
pay either debts or taxes. This is misun- 
derstood by beneficiaries in a great many 
cases. What really is needed in this case is 
another $50,000 or so of life insurance to 
pay the tax, so that a forced sale of real es- 
tate or other securities would not be neces- 
sary. 

In nearly every case, Mr. Blank was quick 
to point out that if he took out another $50,- 
000 of life insurance, he would be taxed at 
the rate of 20%. 

The trust man can use a little sales psy- 
chology and make the statement that this 
could be overcome—and continue on, stat- 
ing: “We can save that $2,000 of tax, or any 
tax on additional insurance which you may 
take—but whatever you do, you should con- 
sider establishing a plan which will keep 
your estate in the lower brackets, rather 
than increasing the amount of the tax. You 
could also save considerable money on your 
State Inheritance tax by placing whatever 
property you can conveniently in joint own- 
ership, reducing the $7800 figure at the 
bottom of the sheet.” 

It is the habit of the writer, with Illustra- 
tion “A” in front of the prospect, to cross a 
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line through the $2,000 Federal Tax under 
the 20% bracket and the $7800 amount un- 
der the State Inheritance Tax—in illustrat- 
ing the above point. Also note the change 
in person to “you” and “your estate” in 
quoting the above to Mr. Blank to make the 
prospect visualize himself as the one with 
the tax problem, thus placing him in the 
other fellow’s shoes. 


Mr. Blank’s curiosity should now have 
been aroused to a point where he is willing 
to go back and ask how he is going to keep 
his insurance from being taxed, and if he 
does not, the trust man can launch into the 
subject anyway. The plan has been briefly 
outlined in the following illustration: 


A Tax Saving Plan for Life Insurance 


1. The insurance policies under such a plan 
should be assigned outright to the wife of the in- 
sured and all rights in the policies surrendered to her. 
Then as the owner of the policies the wife creates an 
insurance trust with the trust company as trustee. 
The wife could also be co-trustee, if desired, or any 
other co-trustee arrangement made which would 
be regarded as suitable. 

2. The trust agreement can be so drawn that while 
the wife reserved all rights which passed to her with 
the policies (right to cancel, borrow, take cash values, 
et cetera) she can also reserve the right to amend 
or revoke the trust agreement itself, subject, however, 
to the provision that none of these rights would be 
exercised without the husband’s consent. The effect 
of this would be that for any changes either with 
relation to the policies, or the provisions of the in- 
strument, the wife would not act alone, but would 
act jointly with the husband, provided, however, he 
receives no benefit from either the policies or the 
trust. After the insured’s death, of course, the trust 
could no longer be changed. 

3. To meet cash requirements for the estate, a pro- 
vision could be included authorizing the trustees to 
buy property or securities from the estate, or make 
advances to it, if in the opinion of the trustees such 
action would protect or conserve the estate for the 
benefit of the family as a whole. 

4. Upon the death of the insured, the trust com- 
pany would collect the proceeds of the policies and 
acting jointly with any other trustee named, would 
hold the funds in trust in accordance with the terms 
of the instrument. These terms may, of course, be 
almost anything desired with regard to limiting of in- 
vestments or modifying or extending the powers of 
the trustee and also with regard to the plan for dis- 
tributing income and principal to the family. 

The reason for assigning life insurance policies to 
the wife is to turn them over to her as a gift, thus 
removing them from the insured’s estate, so that the 
policies given away during his lifetime will not be 
part of his taxable estate. 

While it is true that a probable saving in estate 
taxes could be achieved just as well by assigning the 
policies to the wife without the subsequent creation 
of an insurance trust, to do so would be to sacrifice 
several important advantages which the suggested plan 
affords. For example, the suggested plan insures the 
availability of cash to protect the estate against forced 
sale of assets, and yet it does not leave this im- 
portant function subject to the whim of individual 
beneficiaries to whom the insurance might otherwise 
be paid direct and who might be quite hesitant and 


skeptical as to the advisability of using it for the 
general benefit of the estate. 

It is also much more flexible than the straight as- 
signment plan because it offers considerable oppor- 
tunity either to change the plan as conditions change 
from time to time, or to revoke it entirely if that 
should appear to be advisable. Any change which 
the insured and his wife may agree upon may be 


_ made and in event that they cannot agree, the wife 


is unable to do anything of her own accord to dis- 
turb or destroy the trust agreement. 


The wife can set up her trust so that if she pre- 
deceases her husband, the trust will continue for the 
children, or it will terminate and the policies revert 
to the insured. They may also go to her estate and 
then to him by Will. 

You can appreciate that the time might come when 
one would no longer need or desire the insurance pro- 
tection as such and might want to convert the ac- 
cumulated cash values into an annuity or make some 
other arrangement of that nature. With an out- 
right assignment of policies and no modifying trust 
agreement, a number of contingencies might easily 
arise which would make such a change, any change 
for that matter, very difficult or even impossible. If 
minor grandchildren were to become involved as con- 
tingent beneficiaries and a situation arose where it 
was impossible to keep up premium payments, it is 
within the bounds of possibility that a situation would 
develop wherein the insurance would have to be per- 
mitted to stand while premium loans, to maintain it, 
would eat up all the cash values and one would have 
to stand by and watch the whole thing disappear 
without benefit to anybody and without being able to 
do anything about it. 


An analysis of Illustration “A” from the 
trust man’s point of view is made here to 
explain its selling points and construction 
and reaction on the prospect’s mind. The 
starting out with life insurance at the top 
of this sheet was not accidental, because a 
quick glance at the top of the sheet shows 
the amount of insurance, and at the bottom, 
the amount of the tax to be paid. This is 
part of the scheme of this particular ap- 
proach data; also, as you are talking to the 
prospect, he is listening to what you are 
saying and following out the trend of in- 
creased taxes with his eyes concentrated on 
the figures. 


Use of Approach in Cooperation With Life 
Underwriters 


An explanation of this approach to the 
better life insurance underwriter is bound to 
excite his interest inasmuch as you advo- 
cate the purchase of additional insurance to 
cover taxes. The successful insurance man 
selling the larger amounts of insurance, and 
using this appreach on his clients carrying 
over $40,000 of insurance, must advocate the 
trusteeship of the insurance in order to 
keep the additional insurance he hopes to 
sell from being taxable. The trust man, 
using this approach on the underwriter’s 
prospect, can easily advocate the purchase 
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of additional insurance, backed up by good 
sound reasons for so doing. 

In selling the idea of this trust approach 
to the life insurance underwriter, you must 
explain it to him as if he were the prospect 
in an actual case in which you are analyzing 
Illustration “A”. 

This approach is only offered to illustrate 
the point that an approach can be planned, 
with a two-fold purpose of coordinating the 
efforts of two different salesmen, in the sale 
of two different services, with an ultimate 
goal for each. Over a period of years, this 
is just one of many approaches which I 
have worked out in a manner to invite co- 
operation with life insurance underwriters, 
for in the past, they were not based on tax 
data alone, as the seriousness of this prob- 
lem is comparatively new. 

Always remember that the prospect is not 
in the trust business and this is equally true 
of the insurance man. Avoid “trade terms” 
whenever possible in formulating your own 
approach. In many incidences the insur- 
ance underwriter must be sold the “ap- 
proach” the same as if you were selling a 
client. 

To invite underwriter cooperation is to be 
willing to give a little more than you re- 
ceive. Establish a “Policy” in working with 
life insurance underwriters so that all the 
members of your organization will under- 
stand what you are trying to do and co- 
operate with you in your efforts to establish 
a friendly and helpful relationship. Don’t 
expect immediate returns. Consider it in 
the light of institutional advertising. 


Are there Reasons for Not 
Making a Will? 
‘When an independent research organ- 
ization asked this question of a number 


of judges, lawyers and trustees, one 
Summed up the views of many: 


“If a man can guess in advance who will 
be appointed administrator of his estate 
by the Court ... if he knows exactly 
the extent to which the hands of an ad- 
ministrator are tied ... if he is not in- 
terested in tax economies or does not 
desire to create trusts for other pur- 
poses ... and if he is satisfied with the 
way his estate will be proportioned 
among his relatives in an intestate dis- 
tribution, then there is no reason why 
he should make a will.” 


‘Others mentioned as a reason for mak- 
‘ing a will, the high cost to the estate of 
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bonding an administrator—which is cus- 
tomary in the absence of a will. Anoth- 
er point made was that the rules of in- 
testate distribution often work out to the 
detriment of the very relatives for whom 
a man especially may have wished to 
provide. 


‘The lesson which most men of prop- 
erty would draw from the experience of 
the Courts, the legal profession and trus- 
tees is this: “If you have not made a 
will, engage the services of a competent 
lawyer and make one immediately.” ’ 


This is the third of a series of news- 
paper advertisements employed by the 
Irving Trust Company, New York City, 
intended to draw attention to “human 
and economic problems.” 


Third Quarter Profits 


A tabulation of the reports of some 245 
leading manufacturing and trading com- 
panies shows combined net profits, less 
deficits, of approximately $265,000,000 in 
the third quarter of this year, as com- 
pared with $317,000,000 for the same com- 
panies in the preceding quarter and with 
$167,000,000 in the third quarter of last 
year. The percentage gain over last year 
was 58.7 per cent in the third quarter, and 
was higher than the gain of 42.3 per cent 
reported for a similar group of companies 
in the first quarter, but less than the gain 
of 73.8 per cent reported in the second quar- 
ter. In judging these percentage gains, it 
must be borne in mind that they are meas- 
ured from a relatively low base,—one which 
is still considerably below pre-depression 
levels. When business recovers from a pe- 
riod( of slump, it is to be expected that 
profits will rise faster than production and 
employment, for the reason that profits rep- 
resent the marginal figure between gross in- 
come and costs of operation. In periods of 
declining business, profits tend to fall much 
more rapidly than production and employ- 
ment and in many cases not only disappear 
altogether but are converted into heavy defi- 
cits. 


National City Bank of New York “Letter.” 


Banks and trust companies are no longer 
required to use the name of the Federal De- 
posit Insurance Corporation in their trust 
advertising. New modified regulations is- 
sued on November 12, exempted in several 
instances the use of the F. D. I. C. name. 
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Fiduciary Forum 


Your comments on points of interest raised in the articles, addresses and 
other discussions presented in this issue will be welcomed. Perhaps you have 
made special study bearing on certain of these matters and could note below sug- 
gestions or data which would be of wide interest in arriving at a practical solu- 
tion. The editors will also be glad to know what other problems, not recently 
treated in the magazine, could be discussed to your advantage. The source of 
communications will be held strictly confidential, where so desired. News of any 
current fiduciary developments or surveys in your locality will likewise be ap- 
preciated. 


To the Editor 
Trust Companies Magazine 
2 Rector Street 
New York, N. Y. 
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LEGAL CONTRIBUTING EDITORS 


The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 


COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 
CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 


DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 


DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law. 


GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 


ILLINOIS: R. J. Frankenstein, Jr—Chapman and Cutler, Chicago; Counsel, Harris Trust 
& Savings Bank 


INDIANA: Leo M. Gardner and William H. Krieg—Jones, Hammond, Buschmann & 
Gardner, Indianapolis; Counsel for Indiana State Bankers Association 


KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 
MARYLAND: John C. Cooper, Jr.—Venable, Baetjer & Howard, Baltimore. 


MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston. 


MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 


MINNESOTA: James E. Dorsey—Junell, Driscoll, Fletcher, Dorsey & Barker, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 


MISSOURI: Edgar H. McCulloch—Thompson, Mitchell, Thompson & Young, St. Louis 
NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City, Counsel, New 
Jersey Bankers Association 


NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company. 


NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 
OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 
OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence. 
TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 


WASHINGTON: Charles T. Donworth—Donworth & Donworth, Seattle; of Counsel for 
Seattle Trust & Savings Bank. 


WISCONSIN: Ralph M. Hoyt—Fawsett, Shea & Hoyt, Milwaukee 
PROVINCE OF QUEBEC; Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


*Includes U. S. Supreme Court and Board of Tax Appeals reports. 





Court Decisions 


Assets—Administration — Appoint- 
ment of Receiver in Action to Sell 
Property to Make Assets. 


North Carolina—Supreme Court 

Neighbors v. Evans, 210 N. C. 550, 

October 14, 1936. 

The statute regulating the sale of real 
estate by personal representatives for the 
purpose of making assets for the payment 
of debts required that the petition of the 
personal representative in such proceeding 
shall set forth “the value of the personal 
estate and the application thereof.” The 
executor brought a special proceeding 
against the devisee who had failed to pay 
the taxes thereon, for the purpose of sell- 
ing the land in question to make assets, and 
in the petition filed alleged “that the per- 
sonal estate is wholly insufficient to pay the 
testator’s debts and the costs and charges 
of administration.” Pending trial of the 
case upon motion of the executor, the trial 
court appointed a receiver to take charge 
of the real estate. 

HELD: Receivership is a harsh remedy 
and a receiver will not be appointed unless 
the necessity for such relief is clearly 
shown, and an allegation by a personal rep- 
resentative seeking to sell real estate to 
make assets which merely alleges that the 
personalty is insufficient, is defective. 

——\{——_0—___— 

Assets — Administration — Equal 
Protection of Non-Resident Cred- 
itors of Insolvent Estate 

Michigan — Supreme Court 
Estate of Brauns, 276 Michigan 598 


decided 


In Michigan the statutory provisions for 
filing claims against estates of decedents 
apply alike to resident and nonresident cred- 
itors and also alike to domiciliary and an- 
cillary administration (3 Comp. Laws 1929, 
Sections 15546, 15585, 15674, 15699-15701). 

While the primary object of ancillary ad- 
ministration of estates is to secure to resi- 
dent creditors their just proportion of pay- 
ment from the estate without the inconven- 
ience and expense of presenting their claims 
to a court of foreign jurisdiction, resident 
creditors are entitled to receive, where es- 
tate is insolvent, only pra rata payment of 
their claims the same as. other creditors. 
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A statute or judicial determination pro- 
viding for payment in full of resident cred- 
itors of an insolvent estate while other cred- 
itors would not be so entitled would be vio- 
lative of provisions of the Constitution of 
the United States entitling citizens of each 
State to all privileges and immunities of 
citizens in the several States and equal pro- 
tection of the laws. 

HELD: Nonresident creditors of ancillary 
estate in this State, solvent as to resident 
creditors but insolvent as part of domi- 
ciliary estate are entitled to present claims 
for allowance in ancillary administration in 
this State but permitted to participate in 
assets of ancillary estate only after resident 
creditors are paid pro rata to full extent 
of other creditors of estate of the deceased. 

a ( 


Distribution—Rights of Attachment 
and Judgment Lien Creditors Up- 
on Distributees’ Shares—Rights 
of Assignees. 


California—District Court 
McGee v. Allen, 92 Cal. Dec. 468. 


Webster died 1928, leaving to son Dean 
one-fourth interest in residue of his estate 
and to daughter Mary three-fourths. In 1932 
Dean assigned his interest in estate to Al- 
len. McGee, claiming transfer to Allen 
fraudulent, caused execution sale to be made 
of Dean’s interest in real property of estate 
and brought present action to establish his 
interest. Decree of distribution had pre- 
served rights of judgment creditors of Dean 
to question effect of assignment to Allen. 
On this appeal by Allen from judgments in 
consolidated action determining adversely 
to him rights of judgment creditors against 
Dean’s interest in estate’s property, 

HELD: (1) Procedure followed by low- 
er court approved. No provision in Probate 
Code for determining rights of attachment 
and judgment creditors in heir’s or devisee’s 
share of estate. Creditors not entitled to 
distribution in probate proceedings but may 
urge claims in separate suit. 

(2) Distribution may be made to as- 
signee of devisee or legatee where assign- 
ment admitted, but where assignment chal- 
lenged distribution properly made as pro- 
vided in will. Decree will not preclude as- 
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signee from establishing rights in indepen- 
dent proceeding. 

(3) Transfer to Allen being found fraud- 
ulent, judgment liens held valid against 
property transferred since such transfers 
void as against creditors, and judgment 
against devisee a lien on his interest in real 
property of estate, that being real property 
interest. 


(a ( 


Distribution — Validity of Partial 
Distribution made on Petition of 
Executor—Res Adjudicata. 


California—District Court 
Gladding v. Superior Court, 92 Cal. Dec. 429. 


McCray’s will left one-half estate to wid- 
ow, $10,000 each to eight grandchildren, 
residue to daughter and son. Latter con- 
veyed to widow their interests. In 1928 
executors filed petition for partial distribu- 
tion praying distribution of all property of 
estate except beneficial interest in a trust 
covering property at El Segundo. Decree 
of partial distribution made in accordance 
with petition. Executors’ first account 


showing this distribution subsequently set- 


tled. In 1930 executors filed second petition 
for partial distribution which Court grant- 
ed, distributing certain real property and 
cash to widow and $1000 each to grandchil- 
dren. Neither distribution was petitioned 
for or granted on ratable basis. In 1935 
two minor grandchildren filed petition for 
order vacating decrees of distribution on 
ground they were partial distributions 
which Court had no jurisdiction to make on 
petition of executors, and for order reopen- 
ing first account. On this application for 
certiorari, 


HELD: Order of lower court setting aside 
former orders annulled. 


(1) Though under law existing at time 
order was made, partial distribution could 
be granted only on petition of devisee or 
legatee, and ratable only upon petition of 
executor or administrator, and though pres- 
ent petitions were purportedly for partial 
distribution and made by executors, never- 
theless as petitions contained recitals ap- 
propriate in petition for ratable distribu- 
tion, petitions and orders would be construed 
as having been for ratable, not partial, dis- 
tribution, though they were erroneous as 
ratable distributions since both preferred 
widow, and first order was not in any re- 
spect ratable and the second only partially 
so. 


(2) Distribution decrees were therefore 
merely erroneous, not void and not subject 
to collateral attack. 

(3) Result not affected by C. C. P. Sec- 
tion 1637 (now Probate Code 931) providing 
order settling accounts is conclusive on all 
persons, saving to persons under legal dis- 
ability the right to move for cause to re- 
open and examine account at any time be- 
fore final distribution, since only objection 
to first account was that it reflected distri- 
bution under decrees referred to, but as 
these had become binding and conclusive, 
minors could not reopen account following 
distribution pursuant thereto. 

NOTE: Court had previously held (see 
Alcorn v. Gieseke, 158 Cal. 396) that partial 
distributions granted on petition of executor 
were void. These cases were not referred 
to in present opinion, effect of which seems 
to be that even though petition for partial 
distribution is filed by executor, though 
granted as such and erroneous if considered 
as decree for ratable distribution, order 
granting it will be sustained as against col- 
lateral attack at least where petition con- 
tains jurisdictional averments upon which 
ratable distribution would be authorized. 

a ( - H 


Jurisdiction — Concurrent Jurisdic- 
tion of the Superior Court and 
Court of Probate over Trustee’s 
Accounting 


Connecticut—Supreme Court 


Dettenborn vs. Hartford National Bank and Trust 
Company, 121 Conn. 389. 


The plaintiff, as beneficiary of a trust, 
became entitled to the principal upon ar- 
riving at the age of twenty-one years and 
instituted an action in the Superior Court 
against the trustee for an accounting and 
money damages. The defendant trustee 
filed a plea in abatement, alleging that it 
had filed in the Court of Probate its final 
account; that this action was instituted af- 
ter plaintiff had notice of a hearing in the 
Probate Court upon the account; and that 
the plaintiff had objected to the Probate 
Court proceeding with the hearing because 
of the pendency of this action. 

HELD: (1) The Superior Court has con- 
current jurisdiction with the Court of Pro- 
bate over the settlement of final accounts 
of trustees, including questions as_ to 
whether or not investments were proper for 
trust funds. 

(2) The rule that a second action can- 
not be maintained between the same parties 
concerning the same subject matter, will 
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not be applied in the present case because 
the plaintiff would thereby be deprived of 
certain benefits attaching to an action in 
the Superior Court, including the right to 
make an attachment of property of the de- 
fendant and to have a jury trial for the 
determination of the issues. 

(3) The plea in abatement should not 
be sustained. 


a 


Public Relations — Advertising by 
Trust Company — Unauthorized 
Practice of Law 


North Dakota — Supreme Court 


Cain v. Merchants National Bank & Trust Co. of 
Fargo, 268 N. W. 719. 


In an action by certain officers of the Bar 
Association of North Dakota to enjoin the 
defendant trust company from doing certain 
things which were alleged to constitute un- 
authorized practice of law, an injunction 
was refused by the trial court. On appeal 
such decision was affirmed. 

The court held that the distribution of 
books and pamphlets by the trust company 
which contained general explanations of the 
desirability and usage of wills and trust 
agreements and solicited the selection of the 
trust company as executor or trustee did 
not constitute practice of law. The adver- 
tising in question consisted of a booklet 
entitled “Safeguarding Your Family’s 
Future”, which recommended the employ- 
ment of lawyers to draw wills and trust 
agreements and contained no statement 
which would lead the reader to believe that 
the trust company maintained a legal de- 
partment. 

With respect to the right of the defen- 
dant to draw instruments the court said: 


“%%%a person who is not a member of the bar 
may draw instruments such as simple deeds, mort- 
gages, promissory notes and bills of sale when 
these instruments are incident to transactions in 
which such person is interested, provided no charge 
is made therefor. These simple instruments are 
usually prepared upon or with the aid of printed 
forms and seldom involve a high degree of legal 
skill. The drawing of complicated legal instru- 
ments such as wills or trust agreements requires 
more legal knowledge than is possessed by the 
average layman. They must be framed from a 
mass of facts so as to convey the intention of the 
parties and bring about a desired legal result. 
One who draws such instruments for others prac- 
tices law even though such instruments might, to 
some extent, be incident to a business such as that 
usually conducted by trust companies.”’ 


The court decided that the defendant had 
a right to draw chattel mortgages and bills 
of sale which involved settlements in which 


it was interested or which were drawn for 
the purpose of being pledged to the defen- 
dant as collateral security, but that it had 
no right to draw chattel mortgages for the 
accommodation of its customers in trans- 
actions in which it had no interest. 


(Reported by Junell, Driscoll, Fletcher, Dorsey 
& Barker, editors for Minnesota.) 


a; 


Taxation—Estate Tax—lIrrevocable 
Living Trust as Transfer to take 
Effect on Death. 


United States Board of Tax Appeals 


Kienbusch and City Bank Farmers Trust Company 
v. Commissioner of Internal Revenue, Docket No. 
80550—Decision No. 9508 CCH. Decided October 
28, 1936. 


Section 302 (c) of the U. S. Revenue Act 
of 1926 relating to the determination of 
gross estate reads in part as follows: 


“To the extent of any interest herein of which 
the decedent has at any time made a transfer, by 
trust or otherwise in contemplation of or intended 
to take effect in possession or enjoyment at or 
after his death, except in case of a bona fide 
sale for an adequate and full consideration in 
money or money’s worth ****,” 


On January 30, 1928, Mabel L. Pressinger 
conveyed to a trustee by an irrevocable trust 
a sum of money to be invested and rein- 
vested and two-thirds of the income, after 
the payment of all necessary expenses of 
the trust, to be paid to her for her natural 
life and one-third to her daughter; the trust 
to terminate at the date of the death of the 
grantor and the principal of the trust fund 
to be paid over to the daughter if she be 
then living, free from any trusts. The 
grantor died August 3, 1933, and the Com- 
missioner of Internal Revenue contended 
that two-thirds of the value of the property 
conveyed by the aforesaid trust deed of Jan- 
uary 30, 1928, should be included as a part 
of decedent’s gross estate. 


HELD: No part of the corpus of the trust 
fund is includable in decedent’s gross estate 
under Section 302 (c) of the Revenue Act 
of 1926 as being intended to take effect in 
possession or enjoyment at or after de- 
cedent’s death. The Board ruled that the 
Supreme Court of the United States has 
held that the corpus of trust funds created 
by irrevocable trusts executed prior to the 
effective dates of the amendments to Sec- 
tion 302 (c) of the Revenue Act of 1926 is 
not to be included as a part of the decedent’s 
gross estate. See May v. Heiner, 281 U. S. 
238 and Helvering v. St. Louis Trust Com- 
pany, 296 U. S. 39. 





648 


NOTE: In this connection, however, Sec- 
tion 302 (c) of the Revenue Act of 1926 has 
been amended by Section 803 (a), which be- 
came effective June 6, 1932, and was further 
amended by joint resolution approved at 
10:30 P.M., Washington, D.C., time, March 
8, 1931, which amendments would indicate 
that any property conveyed after the date of 
said amendments, in which the donor or set- 
tlor retained for his life, or any period not 
ending before his death, the possession or 
enjoyment of, or the income from, the prop- 
erty, the right to designate the persons who 
shall possess or enjoy the property or in- 
come therefrom, is to be included as a part 
of the gross estate of the decedent upon his 
death. See on this point the opinion in the 
case of Smith v. United States, District 
Court of Massachusetts (decided August 3, 
1936). This case and the reported case are 


being appealed by the Government. 
a 
Taxation — Inheritance Tax — Trust 
for Welfare of Farmers General- 
ly, Exempt from Illinois Tax 


Illinois—Supreme Court 
People v. First National Bank, et al., 364 Ill. 262. 


A number of men formed a Farm Foun- 
dation by a trust agreement with First 
Union Trust and Savings Bank (now First 
National Bank of Chicago) for the general 
welfare of the rural population of the 
United States of America. This general 
purpose was amplified by enumerated 
specific purposes, none of which limited the 
application of the general purposes to Il- 
linois farmers. The lower court held the 
legacy to the trust taxable. The conten- 
tions advanced in and the holding of the 
upper court with respect thereto may be 
summarized as follows: 

1. It was contended (a) that exemptions 
accorded religious, charitable or education- 
al organizations do not extend to a foreign 
organization, even though it operates a 
branch in the state and even though its 
funds are to be expended in the state un- 
less the gift is in the nature of a trust to 
be expended solely within the state; (b) 
that since the Foundation was organized 
out of the state and its funds were not to 
be expended solely within the state, it was 
properly taxed; and (c) that the state had 
no power of visitation and control over the 
corporate trustee. 

HELD: Since the trust agreement was 
entered into, executed and delivered in Chi- 
cago, the corporate trustee was in Chicago, 
the property constituting the trust is in 
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Illinois, the office of the Foundation in Chi- 
cago, and eight of the twenty-one trustees 
named in the trust agreement as members 
of the Board to direct the activities of the 
Foundation were residents of Illinois, the 
Circuit or Superior Court of Cook County 
would have jurisdiction over the trust and 
the corporate trustee, the owner of the 
trust funds for the benefit of the Farm 
Foundation, and that it was an Illinois 
trust. 

2. It was further contended that since 
the trust agreement provided that a ma- 
jority of the trustees might change the cor- 
porate trustee and move the principal of- 
fices of the trust into another state, the 
trust should be considered the same as a 
foreign corporation. 

HELD: The purposes declared by the 
trust agreement were unaffected by the 
method of creating the Farm Foundation, 
whether incorporated or unincorporated, and 
the court seemed to approve the holding 
of a Massachusetts case to the effect that 
the exemption of a trust of the character 
involved in the instant case depends upon 
the purpose declared and the work done 
prior to and up to the time the action arose, 
which would in an inheritance tax case be 
at the time of the death of the donor or 
creator of the trust. 

3. It was further contended that as a 
large portion of the proceeds of the trust 
might, in the discretion of the trustees, be 
expended without the state, the trust may 
not receive the benefit of the exemption 
statute. 

HELD: There is nothing in the statute 
or policy of Illinois to the effect that a char- 
itable institution organized in Illinois shall 
limit its field of usefulness to the territor- 
ial limits of the state under the penalty of 
taxation, and that this contention could not 
be successfully maintained. 

—----—0 


Introducing Our Legal Editors 
Ralph M. Hoyt 


Ralph M. Hoyt, our legal contributing 
editor for Wisconsin, has been a real son 
of that state; he was born at Columbus on 
January 14, 1890 and his entire education 
was gained in the state. Mr. Hoyt earned 
his A. B. degree at the University of Wis- 
consin in 1910 and received the degree of 
L. L. B. from the Law School of the same 
university in 1912. 

Thereupon, he was appointed Assistant 
Secretary of the State’s Railroad Commis- 
sion, in which capacity he served until 1914 
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when he entered the general practice of 
law. In 1921 and 1922, Mr. Hoyt was 
Deputy Attorney General of Wisconsin, af- 
ter which he resumed his practice until 
1930 when he became President of the Title 
Guaranty Company of Wisconsin. 

After retiring 
as President of 
the company, Mr. 
Hoyt became as- 
sociated with the 
firm of Bottum, 
Hudnall, Licher, 
Michael & Whyte 
in Milwaukee, but 
remained as coun- 
sel to the title 
company. On Sep- 
tember 1, 19386, 
he joined the 
firm of Fawsett & 
Shea as a mem- 
ber, forming the 
new partnership 
of Fawsett, Shea 
& Hoyt. 

Mr. Hoyt has been very active in organi- 
zational activities, being on the Board of 
Governors and the Executive Committee of 
the Wisconsin State Bar Association and a 
member of the American Bar Association. 
He is also a member of the Sigma Mu, Phi 
Alpha Delta, Phi Beta Kappa and Order of 
ithe Coif fraternities. 


RALPH M. HOYT 
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Testamentary Libel 


The sanctity of the will will not be hon- 
ored to permit the probate of defamatory 
words, it has been held in a recent decision 
by Surrogate Wingate of Kings County, 
New York. The testator had included in his 
will statements which, if published by him 
while alive, would have given rise to a 
cause of action for libel in favor of the 
person to whom the words were directed. 

After reviewing the six New York decis- 
ions on the point, the Surrogate concluded 
that the better rule, as evidenced by the 
weight of what meager authority there 
exists in this country and England, was that 
admitting the inherent power of the court 
to strike out such statements. The dele- 
tions in no way affected the dispositive pro- 
visions of the will, and consequently Surro- 
gate Wingate held that there would be no 
violation of the testator’s intent by omitting 
the libelous words. 
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Common Stock for Investment 

A ruling on the permissibility of common 
stocks as investments for trust funds is be- 
ing eagerly awaited by Pennsylvania insti- 
tutions. Such authority is being sought un- 
der the petition of the Pennsylvania Com- 
pany for Insurance on Lives and Granting 
Annuities to the Orphans’ Court of Phila- 
delphia. The court’s decision will establish 
a precedent, and, if favorable, will allow 
greater scope in the management of trust 
funds. 
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First National Bank of Chicago 30, 302, 557 
Harris Trust & Savings Bank 422, Inside Back Cvr. 


Northern Trust Company, The 35, 197, 341, 447, 567 


IOWA 
Des Moines 


Iowa-Des Moines National Bank & Trust Co. 21, 


MARYLAND 

Baltimore 
Maryland Trust Company 19, 206, 327, 483, 
Mercantile Trust Company 67, 229, 343, 455, 


Safe Deposit & Trust Company 44, 209, 307, 463, 


MASSACHUSETTS 
Boston 


Boston Safe Deposit & Trust Company 
National Shawmut Bank 
Old Colony Trust Company 


State Street Trust Company 
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MICHIGAN 
Detroit 
Detroit Trust Company 
MINNESOTA 


Minneapolis 
Northwestern National Bank & Trust Company 551 


MISSOURI 
St. Louis 


Mercantile-Commerce Bank & Trust Co. 
1, 161, 273, 409, 537 


St. Louis Union Trust Company 59, 301, 605 
NEW JERSEY 


Montclair 


Montclair Trust Company 


Morristown 


Morristcwn Trust Company 


Newark 


Fidelity Union Trust Company 
39, 387, 601, Inside Front Cover 


National Newark & Essex Banking Company 63 


Plainfield 


Plainfield Trust Company 48, 388, 573 


NEW YORK 
Brooklyn 


Brooklyn Trust Company 
49, 299, 434, 593, Inside Front Cvr. 
New York 
Bank of New York and Trust Co. Inside Back Cvr. 


Central Hanover Bank & Trust Co. 
55, 349, Inside Back Cover 


Chase Naticnal Bank 24, 477, Inside Back Cvr. 


City Bank Farmers Trust Company 
13, 172, 286, 421, 548 


Empire Trust Company 179, 451 
Fulton Trust Company 73, 205, 317, 465, 608 
Guaranty Trust Company 458 
Manufacturers Trust Company 200, 444 
Marine Midland Banks 27, 311, 581 
New York Trust Company 29, 437, 587 
Title Giarantee & Trust Co. Inside Front Cvrs. 
United States Trust Company 
Rochester 


Lincoln-Alliance Bank and Trust Co. 


OHIO 
Cincinnati 
Fifth Third Union Trust Co. 
Cleveland 


Cleveland Trust Company, The 


OKLAHOMA 
Tulsa 


First National Bank & Trust Co. 176, 345, 457, 609 


OREGON 


Portland 
United States National Bank 


PENNSYLVANIA 


Philadelphia 
Fidelity-Philadelphia Trust Co. 60, 276, 428 
Girard Trust Company 2, 162, 274, 410, 538 
Back Covers 
164, 478 


50, Inside Back Cvr. 


Pennsylvania Ccmpany 

Philadelphia National Bank 

Provident Trust Company 
Pittsburgh 

Fidelity Trust Company 77, 199, 305, 471, 580 
Peoples-Pittsburgh Trust Co. 53, 221, 339, 461, 579 


VIRGINIA 
Richmond 


First & Merchants National Bank 
46, 180, 329, 493, 560 
State Planters Bank & Trust Co. 99, 373, 595 


Virginia Trust Company 78, 193, 294, 487, 574 


CANADA 


Toronto 


Toronto General Trusts Corporation 289, 561 
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Commercial Credit Company 34, 495 
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Fork Union Military Academy 175 
General Motors Acceptance Corporation 208, 449 


Indemnity Insurance Company of North America 14 


Lenders Research Syndicate 191, 381 


Massachusetts Distributors, Inc. 65, 392 
A. E. Merrick & Company 
Pclk’s Bankers Encyclopedia 
Prentice-Hall, Inc. 

President Hotel, Atlantic City 95, 231, 393 


Prudential Insurance Company of America 333, 585 
Remington Rand, Ine. 


The Wilbur Home 





een abinntvnnesmenmasminrmparadcontin esearch a ok 


